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P-R-0O-C-E-E-D-I-N-G-S
(6:40 p.m.)

CHAIRPERSON MITTEN: Good evening, ladies
and gentlemen. I apologize for getting a late start this
evening. In part we're running a little bit late because
our Vice Chairman is being sworn in as we speak, so he'll
be joining us shortly. This is a public hearing of the
Zoning Commission of the District of Columbia for
Thursday, June 27th, 2002. My name is Carol Mitten and
joining me this evening are Commissioners Peter May, John
Parsons and Mr. Hannaham and as I said, Mr. Hood will
be joining us shortly.

The subject of this evening's hearing is
Zoning Commission Case Number 02-19. This is a request
by the Forest Hills Citizen's Association for a text and
map amendment that would create Section 15/16, the Forest
Hills Tree and Slope Overlay District and map it on the
squares specified in the hearing notice. Notice of

today's hearing was published in the DC Register on May

17th, 2002 and in the Washington Times on May 15th, 2002.

This hearing will be conducted in accordance with the
provisions of 11 DCMR Section 3021 which are the
procedures for rulemaking hearings.

Copies of today's hearing announcement are

available to you and are located on the table near the
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door. The order of procedure this evening will be as
follows. We will begin with preliminary matters,
followed by the Petitioner's presentation, reports of
government agencies, including the Office of Planning,
report of the effected ANC, organizations and persons
in support, organizations and persons in opposition.

The following time constraints will be
maintained in this hearing. The Petitioner, I believe,
will have 30 minutes with some flexibility if we need
it. Organizations will have five minutes and individuals
will have three minutes. And I believe, Mr. Bastida,
do we have a sign-in sheet on the table by the door?

SECRETARY BASTIDA: Yes, Madam Chairman.
There has been several people who have called already
to request time to testify and there is about 16
individuals already.

CHAIRPERSON MITTEN: All right. It would
be very helpful to us, as is listed on the sign-in sheet,
if you would specify whether or not you are an individual
testifying or if you're representing an organization so
we can have the clock ready to go when you come up and
also specify if you're in opposition or in favor of the
proposed text and map amendment.

The Commission intends to maintain the time

limits as strictly as possible in order to hear the case
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in a reasonable period of time. The Commission reserves
the rights to change the time limits for presentations
if necessary and notes that no time shall be ceded. All
persons appearing before the Commission are to fill out
two witness cards. These cards are located on the table
near the door.

Upon coming forward to speak to the
Commission, please give both cards to the Reporter, who
is sitting to our right. The decision of the Commission
in this case must be based on the public record. To avoid
any appearance to the contrary, the Commission requests
that persons present not engage the members of the
Commission in conversation during a recess or at any other
time. The staff will be available throughout the hearing
to discuss procedural questions, so you could direct any
questions you would have during the hearing to Mr. Bastida
or Ms. Sanchez.

Please turn off all beepers and cell phones
at this time so as not to disrupt these proceedings.
At this time, the Commission will consider any preliminary
matters. Mr. Bastida, do we have any preliminary
matters?

SECRETARY BASTIDA: The staff has no
preliminary matters, Madam Chairman.

CHATRPERSON MITTEN: Thank you. Then we

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

7

will move to the Petitioner's presentation. Oh, I'm
sorry. Please come forward. They'll have to make room
at the table for you. And when you begin speaking, just
identify yourself for the record.

MR. KOGAN: Thank you, Madam Chair. My name
is Phil Kogan. I'm an ANC Commissioner in ANC 3F. My
single member district is SMD 3F-01. It's the District
that runs south of Albemarle Street and it's between
Connecticut and Rock Creek Park, so it takes in a
substantial part of the overlay or the proposed overlay.

Accompanying me tonight is Commissioner Bob
Maudlin. His district -- actually, my district starts
on the south side of Brandywine. I said Albemarle. I
correct myself. Bob Maudlin's district runs on the north
side of Brandywine up to the border of ANC 3F, so he covers
the other half of the overlay.

And I think the combination of the two districts includes
about 96 percent of the population in the overlay.

Commissioner Maudlin and I voted against the
overlay at the ANC level and in fact, we provided a
minority report to the Commission and laid out some of
the concerns we have. I would tell the Commission that
this overlay has become the source of --

CHAIRPERSON MITTEN: Okay, could you just

maybe get to the preliminary matter?
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MR. KOGAN: The preliminary matter is that,
as I said, this overlay has become the source of a
substantial disagreement in the community and I believe
it does not have the support of the full community behind
it. Commissioner Maudlin and I would like to ask the
Commission at this time to reject the overlay for that
reason so that the proposal can come back to the
neighborhood and can be worked through among the neighbors
in a way that we could try to reach agreement and present
this Commission with a more unified proposal from the
neighborhood level.

It occurs to us that presenting a document
up here at the city-wide level that already has divided
the neighborhood is just not a good way to do business
and so we would ask you, Commissioner Maudlin and I would
ask you to reject the overlay at this time and instruct
the neighborhood to go back and do further work on it
and to return to the Commission when it has a proposal
that reflects a more unified position of the neighborhood.

CHAIRPERSON MITTEN: All right, thank you,
Mr. Kogan. I'd ask you to return to your seat now. I'd
just like to state that in the course of a rulemaking
hearing the parties are not identified and there is no
cross examination, and consequently, there's also no

opportunity to make motions. So normally, that would
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be considered a motion to dismiss. I will ask if any

of the Commissioners are at all hesitant about proceeding.

We did take into consideration the merits
of the rulemaking at the time of the set-down. So I will
ask, are any of the Commissioners hesitant about
proceeding? All right, then the Petitioner's
presentation, please, unless you had a preliminary
matter, Mr. Bardin?

MR. BARDIN: Well, Madam Chair, just for the
record at this point, I'd like to report since we didn't
-— I'm David Bardin and I'm here on behalf of the ANC,
ANC 3F. We didn't report the vote of the ANC on this
very question of whether the whole proceeding should be
aborted, but the proposal was made to the ANC at the same
meeting on June 17 where we adopted the resolution which
we have filed with you and that motion was rejected by
a vote of two to five. These two Commissioners voted
for the motion; all of the other five Commissioners voted
against the motion in favor of proceeding with this
rulemaking and I just want to state that for the record.

CHAIRPERSON MITTEN: Thank you, Mr. Bardin.

Okay, any other preliminary matters? All right, we're
ready for the Petitioner's case and we're going to put

30 minutes on the clock and then if we find that we need
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any additional time, but I would ask you to —-- we've read
all the material that was submitted prior to this evening,
so you can be confident that we have that level of
familiarity and we've been given a number of more
documents this evening, so please proceed. Can you hear
me? I assume you can.

CHATRPERSON MITTEN: Yes.

MS. SIMONS: And the Forest Hill Citizens,
of course, as you noted, is the Petitioner in this case.

Our presentation this evening will consist of some
remarks by myself, to be followed by Mr. George Clark,
who is a member of our association as well as the co-chair
of the ad hoc committee on tree and slope that was
established by the ANC last year.

After Mr. Clark will be Mr. Steve Gresham,
who is our expert on zoning matters and to conclude our
presentation will be Mr. Dorn McGrath, an expert on land
use management.

CHAIRPERSON MITTEN: Thank you.

MS. SIMONS: I would also like to note that
so as not to burden you with unnecessary repetition, I
have asked our members, who are here this evening, to
keep their remarks to a minimum and not only that but
not to speak and have a few representatives speaking on

their behalf. So I hope you will not consider the lack
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of numbers to be an important issue here. I think you're
a thoughtful enough Commission that I don't think you
will engage in a nose count.

CHAIRPERSON MITTEN: Thank you.

MS. SIMONS: Turning now to the substance
of the case, the Office of Planning in its report to this
Commission, was in favor of the overlay, recommended that
the overlay be adopted with certain revisions. And one
of those revisions 1is actually, I don't think a very
important one, and that isn't to deprecate what they're
doing. I just mean to say for us it was not an important
issue and, in fact, we did agree with it. 1It's in the
committee report and it has to do with the map for front
yard setbacks. There was a provision to provide a map
and the Office of Planning didn't think it was necessary
and we agreed that it's not necessary. So that issue
can be dismissed or put to one side.

The Office of Planning has also concurred
if I read their report correctly in the maximum occupancy
as well as the maximum -- I've been rushing because the
train was very slow, anyway, the maximum occupancy as
well as the maximum pervious surface provisions. And
the reason I say I believe I understand what they're saying
that, if the overlay is restricted to all R-1-A lots that

they have no problem with it but perhaps if it's not,
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they may have a problem.

But 1if I'm not reading their report
correctly, I'm sure they will correct me at the right
time. The heart of our case and that's the one issue
that I'm going to address, and we were very disappointed,
obviously, in the Office of Planning's report, they
rejected our request for a minimum lot size and they said
that they wanted to remain -- they wanted the minimum
lot size to remain at 7500 square feet. Unlike the
Chambridge University Terrace Case, where they asked for
10,000 and got 9500, we thought that somehow we could
do a little better than 7500.

And the irony about the Chambridge Case is
that originally their lots were R-1-B. Now, I know they
were later rezoned to R-1-A, but when they started out,
it was R-1-B, which was only a 5,000 lot size, minimum
lot size. So it struck us as a little bit, I thought,
arbitrary that they asked for 10,000, they get 9500 and
we get 7500, but be that as it may.

I would like to say that the inconsistency
between those two is noted by Council Member Patterson
in her letter to this Commission of June 25th. I don't
know if it's got an exhibit number yet but Council Member
Patterson says that she is supporting our position and

particularly, this is her word, the designation of 12,000
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square feet as the minimum lot size and goes on to explain
why she thinks it's advantageous to have that lot size
and so on.

And then she concludes her letter as follows.

"Should the Commission for some reason find itself unable

to fully support the proposed 12,000 square foot minimum
lot size, I strongly recommend that you consider the 9500
square foot designation in the existing Chambridge Road,
University Terrace tree and slope overlay in the Palisades
area or some number within the 9500 to 12,000 square foot
range", and that certainly represents our position.

While we think we can support and have
supported, and I will get into that, the 12,000 figure.
Certainly to remain at 7500 to us seems that it's without
foundation or without Jjustification. Now, as to the
figures, and we can supply this for you if you'd like
to have them in greater detail but I'm not going to go
into a lot of detail. I'm going to summarize because
obviously, orally it's not as easy or —-- I mean, for you
to keep in mind all these figures but we will be happy
to supply those figures if you would like them.

Now, the Office of Planning asked us to
provide them with an average lot size and we did. We
did provide them with that average lot size which turned

out to be 17,000 and some square feet. We also had other
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figures. For instance, the average of all lots in the
overlay is 20,000 square feet. The average of all
developed lots in the overlay is 19,500. The average

of all R-1-A developed lots is 21,000. The average of
all R-1-A lots excluding institutions and government park
land is the 17,275 figure that I mentioned and which we
supplied to the Office of Planning as well as other things.
I mean, that was -- the reason I mention that figure
is that it appears in their report at page 7, but it appears
in the report incorrectly.
That figure is not correct for what they're
stating it is. The figure should be either the 19,000
figure for all developed lots or the 21,000 figure for
all R-1-A developed lots. Now, another one of our figures
that appears in the report at page 7 is a 14,000 figure,
but that's also being used incorrectly. That figure
should be the 17,000 figure. 1In any event, the one figure
that I think is most important which is not mentioned
at all in the report is the 12,200 figure that is the
basis, that's the support for our claim that the minimum
lot size should be 12,000 and that is the average.
The 12,000 figure is the average for all
developed lots under 35,000 feet which -- square feet,
which means we eliminated all lots above 35,000 although

there are many of them. There are huge lots in the Forest
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Hills area but to be reasonable, we took lots under 35,000
and the average of that is the 12,000 which we have asked
for as the minimum lot size.

And we believe that figure 1is a very
conservative figure because I say it's everything under
35,000. We have huge properties in Forest Hills. They
go up to millions or a couple of million. We have, you
know, Hillwood. We have various embassies, so forth and
so on. In any event, had we wanted to come in with a
very large figure, we could have picked 17,000. We could
have picked 19,000. We could have picked 20, 21. I mean,
these are all supportable figures, defensible figures,
but we thought that was being unreasonable. So we thought
12,000 was a very modest figure and that's what we have
asked for.

One other matter I want to touch on. The
Office of Planning has quoted from several provisions
of the comprehensive plan and the Ward 3 plan, and they're
all fine as far as they go. However, missing from those
provisions are certain very, very important provisions
that we feel are more characteristic or should be used
in determining the character of the neighborhood and I
would just like to note a few of them for you.

On page 1 of the Ward 3 Plan, right at the

very beginning there it says "Ward 3's most outstanding

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

16

characteristic is its low density". Obviously, when we
have -- if we do not have a minimum lot size, what happens
is developers come in, they purchase the lots with houses
on them. They tear the house down, they tear down the
trees, they subdivide the lots and then you have two houses
where previously you had one. And this is going on in
our area constantly. In fact, that's the reason this
petition was filed in the first place.

And this will keep going until we are going
to lose the character of our neighborhood. It will not
be a character of low density at all. And there are some
other sections that I would just like to call your
attention to in the Ward 3 plan. Ward 3, unlike most
of the city's other wards, is characterized by open
spaces, an abundance of greenery and a predominantly low
density built environment. And of course, the reason
for the low density, in our opinion, is to keep the area
free from pollution and to prevent erosion and any of
the other problems that you get when you have a very high
density area.

Then there is another quote I would like to
read to you because this is the Ward 3 plan and I don't
guite understand why this shouldn't control or at least
be given great weight. Okay. "Stream Valleys which

include Rock Creek part and its tributaries", well, that's
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the heading. Then it says, "Development adjacent to
these parks must be low density and shall be further
restricted where advisable to protect unstable soils,
eliminate runoff potential and promote a green buffer
between the built environment and these natural
settings".

Then another part of that same section,
"Neighborhoods developed over hilly terrain or near
stream valleys, such as Forest Hills, should respect",
and that's in there, the Forest Hills, I'm not adding
it, "should respect and perpetuate the natural features,
low density and usually wooded character of these areas".
And I could go on and on but I'm going to just end with
one last one and hope that I haven't used up too much
time so that my fellow testimony -- I guess I can't make
a

CHAIRPERSON MITTEN: Witnesses.

MS. SIMONS: -—- witnesses, yeah, I guess
you're right, that's the right word. Okay, this is the
last quote. "Several areas in the ward because of their
existing low density and park-like setting require land
use controls in addition to the requirements of R-1-A
zoning". And then, "This tree and slope protection
overlay", they're talking now about the earlier tree and

slope protection, "should be considered and adapted for
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other park-like, hilly areas such as the portions of
Forest Hills -- the portion of the Forest Hill
neighborhood adjacent to Rock Creek Park and it's
tributary valleys".

Thank you very much.

MR. CLARK: My name is George Clark. I'm
a member of Forest Hills Citizen's Association and
Co-Chair of the ad hoc Tree and Slope Committee. We have
some slides that I'm going to go through. I've handed
them out as well. The first slide here is a map of the
steep slope and the tree cover in Forest Hills. You'll
see the red here along throughout the neighborhood, that's
the 25 percent or more steep slope. I'm just going to
run for a second along Broad Branch Road here and then
why don't we go on here, because I want to talk a little
bit about some of the character of the neighborhood.

So when you look down Broad Branch Road as
you're coming here from Beech Drive, it looks like you've
got park on both sides, but what you've got here is Rock
Creek Park on the right and you've got private land on
the left and that's an interesting characteristic along
here. That's not true everywhere in the city. If you
go up adjacent to Rock Creek Park along Oregon Avenue,
you'll see that you have development right down to the

edge of the park.
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One of the things that's happening in Forest
Hills is additional development along Oregon Avenue --
or along Broad Branch Road where right now you could count
maybe eight to 10 houses along Broad Branch Road. Right
now there are plans for two more adjacent to the park.

One of the opponents who filed a letter here said that
they want to build two more houses. That will be four
in addition to the eight to 10. Some of them are hard
to see from the park. So I say, eight to 10, that would
be a 25 to -- a 40 to 50 percent increase in the number
of houses on Broad Branch Road, that two-mile stretch
where right now there are very few.

I have a few other shots from Forest Hills
here. This one is kind of where I used to live down here
but for 20 years cab drivers have toldme it's five degrees
cooler when you get into Forest Hills than anyplace else.

Well, they're wrong. I've checked through on my car
thermometer now that I have one and it's usually 10 to
12 degrees cooler in the summer than it -- than if you're
coming along Connecticut Avenue or if you're coming along
léth Street.

And this is just to show a little bit of what
the character of the neighborhood looks like, although
it doesn't look like that everywhere. We've had some

examples recently of cutting of lots in order to be able
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to do construction, this one on Chesterfield Street --
Place and another one on Chesterfield Place farther down
and then also on Davenport Street, close to the one on
Chesterfield Place where large trees have come down, not
necessarily -- that would have been allowed under the
overlay.

This house I point out and really for the

characteristic of showing a lot of more recent
development, we can go back one, that shows houses built
very close to the street with no set-back and with no
trees on the lot and that's one of the things that we're
interested here in seeing if we can do.
This case was before the BZA. I know Chair Mitten, I
think, sat on this case, and this was the existing house.
This is the house that was plugged in on this lot and
it was —-- it's been declared illegally high but this is
the kind of development that has been going on in Forest
Hills that we hope the overlay would deal with.

This slide is from the Office of Planning
and when you see this color here and I don't know what
they call it, brown or whatever, those are lots of 12,000
square feet or more. And some of them are large
institutional lots, that's for embassy residence but
there are —-- you can see the characteristic of the 12,000

square foot lots throughout the neighborhood. Why don't
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we go on?

I want to talk about, I blew up a little
portion of it to talk about a couple lots here. The one
clear-cut lot you saw was here. Another one was here,
another one was there. If you take these three lots,
these were recently subdivided, this would have been well
more than 12,000 square feet, but that was recently
subdivided with three houses in mind. These are the two
additional lots that one of the opponents has said they
want to develop. Right now, these three lots have all
been held for 50 years, I think, together as one holding
and now talk about developing these two. These are 7500
square foot lots.

They would be developable but you can see
and you can see especially along here, the characteristic
of the neighborhood along Broad Branch Road where, in
fact, there are large parcels which could be subdivided
further. 1I'll talk about one more here. This, if you
were back 10 years ago, 15 years ago, it all would have
been one lot. And what you have here now is this lot
was subdivided with another house now built behind it.

And that's the kind of thing that we've seen a little
bit more of in Forest Hills recently that hasn't made
everybody happy.

Why don't we go on here? I've blown up
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another part. This is Albemarle Street here. Actually
with the Ops planning map, I know, couldn't take all this
into account. For example, Audubon Terrace down here
doesn't go through here. It doesn't go through here and
there are a couple of other streets that don't go through
but I'm not sure that that's really all that significant.
I want to talk about this property and this property.
If we go to this one, which I think is the
next slide, these are five -- six houses built with that
average lot size back on what was one large parcel. And
you can see they're very large homes which 1is
characteristic and this is all on a private driveway and
this is from back into the driveway. And I think it's
five houses. I said six on the other one. It's five
houses in here and what you have is little private drives
and that has been taking place more in recent development
which is something that we would hope that the overlay
provision may help deal with, at least with the
subdivision and keeping the subdivision at 12,000 square
feet.
This is the other lot I wanted to talk about,
2900 Albermarle. This is about a 20,000 square foot lot.
It's been subdivided recently. This house is still
there, at least when I went to work this morning and it's

going to be torn down. It's going to become two houses
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here, a very large home that was existing already built
in the 1950's. Again, this is characteristic of the recent
development.

That's where I live. Square 2250 behind me,
before I bought this house, all this land back here was
part of this lot. I bought it from someone who subdivided
it out and this is another example of taking a large lot
and putting in a large number of houses. Six houses back
here, 42,000 square feet total, and again, you have kind
of a -- this is actually a Broad Branch Road address.
It's not a private driveway but it has the same effect
in seeing what's been taking place.

This is an ad that just ran in the Washington
Post on Sunday about the largest private parcel in the
overlay area. It's roughly 105,000 square feet, it's
at 2800 Upton Street which may interest some people in
this room. The website says it's on the market for $8
million. That can be 15 houses at 7500. It can be nine
at 12,000. There's an existing house which I assume would
be torn down, so it might be fewer. But, in fact, there
is the potential for more recent -- more development
taking place.

Barbara had mentioned some of these numbers
and I will include them here and they can be looked at

but this is the one we focused on, lots less than 35,000
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square feet where the mean number is 12,218. And this
shows the distribution of lot sizes for R-1-A in Forest
Hills. You'll see that the greatest number is in the
area between 10 and 20,000. As many between 20 and 35
as under 7500 and a greater number when you get to 20,000
and over than at that Ilower number. So that the
characteristic of Forest Hills is lots of 12,000 square
feet or more rather than a smaller number.

We can go on past this one. That shows the
distribution which the Commission can look at later on
if it wants. Sixty-eight percent of the R-1-A overlay
area is in lots of 12,000 square feet or more and that's
obviously, over two-thirds. This shows the effect of
subdivision and even under the 12,000 square feet there
can be 50 percent more lots than there are now but will
be double under the 7500 square feet which is one of the
reasons why we've asked for the 12,000.

One of the things that the Office of Planning
did not talk about was the definition of a new residential
building, which we put in the ad hoc committee report
and what we're talking about is either buildings that
weren't in existence as of the date of the set-down or
-— and this if for the side yard provision and for the
front yard set-back. And this area here is one that I

know the Commission is familiar with and that is what's
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a new building here. And here what we've had is
developers tearing down the buildings except for the
foundation, even removing the entire roof and supporting
walls and then if it's a pre-1958 house, doing a five-foot
side yard and doubling the footprint.

And that's one of the things that we hope
that we can eliminate with the overlay. These three
slides, and we have other information, show all the public
participation there's been in this over the last year
and we have the things that can show that all this took
place and we can provide all that. There have been three
public meetings about this subject and there have been
a number of mailings. There have been three mailings
that have come out from the Citizen's Association. Then
there are also -- there also have been mailings in
opposition.

The pink sheet, if we go back and we can look
at those, you'll see some of the things that have been
said and has generated the pink postcards that you may
have seen and you'll see that there may be some things
that when you look at those you may find don't actually
characterize what's true under a tree and slope overlay.

There's been another mailing out there saying that adding
a patio can be prohibited. You can't take down trees.

You have to appeal everything to the BZA. That's what
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the opponents have been saying in their mailings.

This 1is the position which Barbara has
already reported and I won't go through it now but it's
in the slide in terms of the Citizen's Association and
its position with respect to the Office of Planning
report. Thank you.

CHAIRPERSON MITTEN: Thank you, Mr. Clark.

MR. GRESHAM: Good evening, my name is Steve
Gresham. I am a member of the Forest Hill Citizen's
Association, a resident of Forest Hills and an architect
with over 20 vyears of experience of residential
construction. There's a tremendous amount of pressure
to redevelop large areas of Forest Hills. As George had
mentioned, we could nearly triple the density of Forest
Hills if lots that are able to be subdivided to 7500 square
feet are doing so. If that were the case, there would
be no forest, there would be precious few hills left.

Side -- I have looked at this and compared
it in a letter that I sent you which I hope you've all
received, if not, I have copies this evening, to a lot
of the regional jurisdictions that are very similar to
this. As an example, on the lot sizes, the City of
Alexandria and Arlington County, which were part of the
district originally, both have 20,000 square foot minimum

lot sizes for their largest minimum lot size, sort of
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like jumbo shrimp, a little of an oxymoron there.

We're in Forest Hills limited to 7500 square
feet. That's about a third the size of similar
neighborhoods in other areas. We've looked at side yards
very carefully on this. There have been significant
compromises since it was set down through public input.

Where we are not, we feel is a workable solution. We
also believe that the corner lots are very important to
the character of the neighborhood. Every other
jurisdiction; Montgomery County, Fairfax County,
Arlington County, the City of Alexandria, recognize that
a corner lot needs to be treated differently. The setback
on the side that is not the major side, not fronting the
major street, should be considered the same setback as
the front.

Similarly, this is the only jurisdiction in
about 15 states in which I've practiced that does not
have a requirement for any sort of front yard setback.

Average setback of the houses on the street around it
are so ubiquitous that it's almost unbelievable that there
is none in the District. Again, we have not asked for
a specific number in the proposal as revised, but that
it be the average of the houses along the streets.

The public process on this has been

extensive. It started in 2001. ©People will say that
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it hasn't been complete enough. Well, no public process
is perfect. Everybody knows that. Hindsight is always
20/20 but delaying the process any further will not
necessarily improve it. We've been criticized because
we have generic language but it was taken from the
prototype tree and slope overlay. We did this because
it will be easier to interpret and easier to enforce.

Going back to the chart which, again, was
included in the letter that I sent you all last week that
was supposed to be distributed, nearly every criteria
that we've established for lot sizes, occupancy and yards
is consistent with every other zoning jurisdiction around
here for similar neighborhoods and I've eliminated those
parts of like Montgomery County where they have two-acre
lots.

There have been two types of legislations
I have seen since I've been living in DC for 12 years.
One is emergency legislation that is pushed through too
guickly. This has been under consideration since the
spring of 2001. The other is good ideas that are studied,
restudied until they never see the light of day. I urge
the Board to adopt the overlay with the proposed
modifications. Thank you.

CHAIRPERSON MITTEN: Thank you, Mr. Gresham.

MR. McGRATH: Madam Chairman, members of the
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Commission, I am Dorn McGrath and I'm going to lean over
here, if you don't mind, rather than trying to change
positions in order to save time. I live in 3-F. I'm
a member of the association, the Forest Hills Citizen's
Association and as some of you know, I'm a former chairman
of the committee of 100 in the Federal City. Because
of that, nine years experience in that particular role,
I'm fairly familiar with many of the challenges this city
faces, especially those presented by the very, very strong
pressures to develop or redevelop every square inch that
we have in the city for what someone calls economic
development. That's not always true.

I strongly support this overlay -- slope
overlay district for Forest Hills. The District, in my
view, 1s a special place. The proposed tree and slope
ordinance 1is a long-needed although conventional tool
that will augment our presently outmoded =zoning
ordinance. And this will help protect some of the
District's most important assets against what I consider
only the most insensitive sort of development.

We all know that this ordinance is 44 years
old. You've inherited that. You didn't create that way
and your own Commission suffers from the deficiencies
in land use regulation the present obsolete ordinance

imposes on all of us. We know the Commission staff
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maintains an ever-lengthening list of changes that ought
to be made to modernize the ordinance, but this list,
more than 200 items on it, I'm sure, is unlikely to be
addressed in toto in the foreseeable future. We all know
specialized overlay districts offer one of the easiest,
most effective and legally sufficient means of providing
environmental protection citizens need and deserve.

We know this type of =zoning has been
recommended by that Mayor's Office of Planning as one
of the steps needed to implement provisions of the city's
comprehensive plan as well as the Ward 3 plan. The
proposed amendment is consistent with both. The Mayor's
Office of Planning has endorsed the proposed overlay
district in principle but suggested some curious, perhaps
politically correct compromises such as the exclusion
of some of the steep slope wooded areas studied and some
of the -- and has also recommended a high density minimum
lot size. I don't understand that.

These compromises reflect flawed analyses
as my colleague has brought out, and they ignore the fact
that the city's historic natural heritage is not defined
in terms of zoning districts, but it's defined in terms
of the context of tree, slopes and natural greenery and
that's what we seek to protect. We know the Commission

has approved the adoption of tree and slope ordinance
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-— overlay districts for two other important sectors of
the city and without any adverse effect whatever on
property values in those places. It's been effective.

I was personally involved in one of those,
namely the Massachusetts Heights Overlay District and
we collaborated with the Commission of Fine Arts in that
particular case and it was adopted in the wake of an
unusually brutal gridling (phonetic) and cutting of large
trees on a street abutting Rock Creek Park, partly so
that new owners of the proposed new McMansions could see
the trees in the park. This defies all reason in my view.

Now, the proposed tree and slope overlay
would provide protection against the kind of intrusions
that would rob Forest Hills of its special greenery.
I'm running out of time and so let me conclude by saying
many of us who live here believe firmly Forest Hills
is a place to live, not a place to cash in at the expense
of one's neighbors. Now, all I want to say is, in closing,
among the original objectives stated for the Zoning
Commission in its 1958 charter are the prevention of and
I quote, "undue concentration of population and
overcrowding on land, and the encouragement of the
stability of districts and land wvalues in those
districts". That's Title 11, Section 101, you've all

ready it.
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Forest Hills is one of the special districts
in our city that reflects an important part of the heritage
of the National Capitol. The proposed tree and slope
overlay district is a modern and well thought out measure
that will help to preserve that heritage and we certainly
hope that you will agree with those of us in Forest Hills
who are proponents of this proposal. Thank you very much.

CHAIRPERSON MITTEN: Thank you. Well done
in your 30 minutes. Let me see if the Commission has
any questions for you all. Commissioner May.

COMMISSIONER MAY: I had one question and
I really do appreciate the speed with which we went through
your proposal but there was a lot of information in there,
so I'm not sure I absorbed everything. You have a chart
in here that's titled "Lot Sized for 1-A Houses in Forest
Hills", and it gives us presumably the number -- it says
here the number of houses in those different size
brackets, if you will. 1If I read this correctly at the
current lot size, lot minimum of 7500 square feet, the
only —-- only those houses with the red bars are going
to be -- would be remotely possible to be subdivided.

Right? I mean, they have to be at least --
MR. CLARK: They have to be at least 15,000.
COMMISSIONER MAY: Right, so theoretically,

some portion of the 229 plus 61 plus 24.
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MR. CLARK: That's right.

COMMISSIONER MAY: Okay, and with the 12,000
what we would wind up with is some of the 61 and the 24
that could be subdivided.

MR. CLARK: That's right.

COMMISSIONER MAY: So we're going from what
could be a couple hundred lots to what could be 50 lots.

MR. CLARK: Well, not actually because some
of the lots are so large that the subdivision -- that's
why we had the other chart that shows that total that

are possible to be subdivided under either 7500 or 12, 000.

COMMISSIONER MAY: Where is that? Which
chart is that one? Possible lots, I see, 12907

MR. CLARK: This one. That's the possible
total. That includes the 612 that exists now.

COMMISSIONER MAY: That has to do with the
35,000 plus, the fact that we have several at 35,000 that
could be divided into dozens of properties.

MR. CLARK: We have a number of large lots
that could be so divided, that's right.

COMMISSIONER  MAY: Are there other
protections on any of those properties or any other
reasons to believe that they're not going to be developed?

I mean, are they institutional properties or are they
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MR. CLARK: Some are embassy residences,
there was in the past a plan to subdivide the Peruvian
Embassy residence grounds which I think is three lots
totally about a million square feet. That did not take
place back there. It was going to be 85 or 90 townhouses,
so that's always a possibility of taking place.

COMMISSIONER MAY: So going back to the first
chart then, the net difference in going from the one size
to the next -- maybe it is covered on this chart.

MR. CLARK: Yeah, it's this one, I think.

COMMISSIONER MAY: So possible lots at 7500
is 1290, possible lots at 12,000 is 943.

MR. CLARK: Yeah, there's still -- in other
words, there's still over 300 additional lots possible
at 12,000 square feet.

COMMISSIONER MAY: Three hundred would be
more. Somehow the math isn't working for me.

MR. CLARK: Well, I have the person who did
the math sitting next to me.

MS. WORTHINGTON: This is --

CHAIRPERSON MITTEN: You need to turn on your
mike and identify yourself for the record.

MS. WORTHINGTON: My name 1s Virginia

Worthingon. Okay, what you have up there is if you
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subdivide R-1-A lots, the residential lots, these would
be lots with houses on them. The number of lots that
you would end up with after subdivision. The first bar
is the existing lots now. The second bar would be if
you divided up all the residents -- the residential
property that was possible at 7500 square feet plus the
ones that aren't subdividable. So this is the total lots
that there would be.

COMMISSIONER MAY: Oh, if you took the whole
square footage of the entire --

MS. WORTHINGTON: ©No, of the R-1-A. If you
took the R-1-A lots that you could divide, okay, you
divided them at 7500 square feet and then you added in
the ones that weren't dividable, so they're the total
lots —-- number that you'd end up with after you did the
subdivision. Okay, so it's the -- okay, we have a total
of 159 subdividable lots of any sort and this would include
institutions.

When you take out the institutions, I think
we have five, you know, Hill Road, Howards, Levine's
School of Music, oh, yes, the Adventist Church, the
Methodist Home, that would be large enough to subdivide
and so that's five. So there would be about 154
subdividable properties and you end up with approximately

for all those 1151 lots dividing it at 7500 square feet,
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at 12,000 square feet you'd have 69 divisible lots with
587 possible lots resulting from that subdivision. Is
that clear?

COMMISSIONER MAY: ©No, I'll study this more
carefully.

MS. WORTHINGTON: We can give you this. I
have the lot subdivision.

COMMISSIONER MAY: Okay, that would be
helpful, I think.

MS. WORTHINGTON: Okay.

COMMISSIONER MAY: I guess I have one other
question and I'm not sure who to ask this of but there
was a lot of information presented in 30 minutes and it
was all about density and there wasn't a lot of talk about
trees. Is there something that somebody wants to say
about trees?

MR. CLARK: Well, I think that, George Clark,
I'll speak to that for a moment. TIf you saw the slides
where the trees were cut down that's --

COMMISSIONER MAY: Yeah, I saw that.

MR. CLARK: -— that's what we're talking
about. We're talking about that in part -- I'm sorry,
go ahead.

COMMISSIONER MAY: It's more specifically

the issues with, you know, decision making about -- I
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mean, there's a lot of sort of technical arguments back
and forth in the opposition and in the support, all the
papers we've received about, you know, size of trees that
should be protected and what steps should be taken and
so on and there wasn't a lot of discussion about what
you really are petitioning for in terms of the actual
protection of trees as opposed to just density.

MR. CLARK: Well, the trees provision that
we propose is the one that's in the two existing tree
and slope overlays in terms of cutting and that's the
reason —-- we adopted that because it's there already and
because the first overlay, as Mr. McGrath mentioned in
Massachusetts Avenue Heights, it was stated in the Zoning
Commission's order that in fact, it was designed to be
a generic provision that could be used in other places
in the city that would be appropriate given the
neighborhood characteristics. And I think that Forest
Hills fits those neighborhood characteristics maybe even
more so than the Woodland Normanstone (phonetic) overlay,
but at least is equally as well, and we've had a lot of
discussion about what happens when you crowd in on trees
when you build the McMansions that Mr. McGrath has talked
about. I have one across the street from me where all
the trees came down to put in a McMansion and when you

crowd things in, that's why we talked about the side yard
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provision, why we talked about the front yard setback
and so we've tried to take into account the trees in the
neighborhood with the other provisions.

Now, some of the opponents have said, "Well,
now you need a permit to take down a tree". Well, that
isn't true. I know there are such provisions at other
zoning codes at other parts of the country. We didn't
propose that. Obviously that would be up to you as to
what to do with it, not us, but there are other ways to
do that. We tried to do it in a way that's consistent
with what the current zoning laws are in the District
of Columbia.

I don't know if anybody else has an answer
to that at the table here.

MR. McGRATH: Why bother to save trees?
People come to this city and they go away from all over
the world and say, "What a green city you have, how nice
it is", you know that and I know it. Theycan't articulate
it precisely but they say, "Yes, it's a green city".
And we work very hard to do that. The City Council works
hard to do that. We are the beneficiaries of a marvelous
heritage of mature trees on very, very steep slopes
throughout this particular tree and slope overlay
district.

What do trees do? They help hold the soil.
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We live in an area of highly erodible soils as well as
steep slopes and the roots of those trees maintain things
that you <could not maintain without artificial
construction otherwise. They provide shade. They
provide coolness. We don't have to run the air
conditioning as much in that area as in some other parts
of the city. There are many benefits that go with having
trees in your neighborhood.

Some of these are in public areas, some are
on private property but the vast majority here are on

private property on very steep slopes and that's why we

want to preserve them. It's =—— I don't know, poets have
written about trees. I'm not about to paraphrase one
of those, but we all understand the value -- we feel the

value of having mature trees in our neighborhoods. We
plant trees. Developers offer trees as an incentive to
people to buy. Why would we want to cut down trees in
order 1improve an environment that people already
appreciate? Those are my slightly rhetorical questions
and I hope that helps your thinking on this.

COMMISSIONER MAY: I'm glad to hear someone
just talk about trees.

MS. SIMONS: I would like to indicate that
the reason -- I certainly was the one that talked about

low density and not trees is because I thought that issue
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was a more controversial issue. I thought, and I may
be wrong, but I thought there was more acceptance of the
tree provisions in our proposed tree and slope overlay
because they were taken from the template and because
somehow we just had the feeling there wasn't as much
controversy about the trees. So I'm just explaining why
I didn't focus on the trees but, obviously, the trees
are a very, very important part of this overlay and I'm
just explaining that part.

COMMISSIONER MAY: Thank you. Mr. Clark,
I think I have one more question for you. You, in your
presentation made very quick reference to your own
property being the result of a subdivision of some sort;
is that right?

MR. CLARK: I'm sorry, yes, it was.

COMMISSIONER MAY: But that subdivision
occurred many years ago or was it a recent subdivision?

MR. CLARK: It would have been in 1985, I
think.

COMMISSIONER MAY: So this is a phenomenon,
the subdivision of these properties has been going on
at least that long.

MR. CLARK: 1It's been going on and I --

COMMISSIONER MAY: 1Is it more recent?

CHAIRPERSON MITTEN: 1It's been going on and
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as I know I just heard Barbara say, it's been getting
worse and what there has been is more larger lots with
more things crammed into it. And obviously, when you
see that at the outset, people can -- you know, when the
subdivision took place at my house, I know a number of
the neighbors fought very hard and finally persuaded the
developer to keep a number of the trees that were along
the alley, but with respect to many of the other trees,
they were unsuccessful.

And they also fought very hard from one large
tree and were able to persuade that tree to be kept.
It finally came back, but in fact, most of the trees were
cut down in what had been a very wooded and steep lot.

COMMISSIONER MAY: Thanks. My property was
also subdivided around '85, but I think it was probably
1885.

(Laughter)

MR. CLARK: The house that we live in had
been built in 1950. That was the original house on the
lot and the other houses were then built afterwards.

COMMISSIONER MAY: I just wanted to get some
sense of what's been happening lately and I can certainly
understand why it's perceived to be becoming more of a
problem, particularly the way the houses that are built

are very often very large considering the amount of
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property that's there. So, thanks.

CHATRPERSON MITTEN: Any other questions
from the Commission? Mr. Hannaham?

COMMISSIONER HANNAHAM: Right. I'm really
concerned about that area, too. I'm just wondering,
could you provide us more information, more specific data
with respect to the development of these -- these
development actions that have brought this thing to the
fore. You cited an example, you know, I can understand
that, but to what -- how large is this a problem within
Forest Hills? Could you tell me say how many lots say
the past decade have been subject to this kind of
subdivision? How many trees have been impacted by that
subdivision or is there some sort of a trend that you
can project that might seem to give further support to
the arguments that you're making?

MS. SIMONS: We can supply that information.

Obviously, what you're asking is for very specific
information which I appreciate.

COMMISSIONER HANNAHAM: Right.

MS. SIMONS: And we would have to do a little
research. I mean, I don't think we have it on the top
of our heads right now. We know that it's getting a lot
worse, but I know you would like more --

COMMISSIONER HANNAHAM: Right, I can
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appreciate that.

MS. SIMONS: Right.

COMMISSTIONER HANNAHAM: That's so -- you
know, that's nice.

MS. SIMONS: We can supply that.

MR. McGRATH: Mr. Hannaham, I can add, from
the perspective of 14 years on a small portion of this
area, I've lived there 14 years, and in those 14 years,
four large lots have been subdivided there are 18
townhouses built on those four lots now where there used
to be four buildings and there are several more in
prospect. I don't want to speak off the record about
those but I will be glad to supply the information, but
I have seen it happen all around me. I've watched to
construction and, no, it's actually 19 houses that I have
seen built on five lots that had been single lots.

COMMISSIONER HANNAHAM: Okay, could you give
me some 1idea as to what happened to trees in these
subdivisions?

MR. McGRATH: Well, the trees, one tree --
the trees go. One of the trees was probably two and a
half, no probably three and a half thick and it came down.

It was a major problem for the property owner to dispose
of the bowl of the tree as well as the trunk and in fact,

it took him a year to get rid of the trunk. And then
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all of the other lots lost trees. 1T can't tell youexactly
how many but I can find out.

COMMISSIONER HANNAHAM: Okay, that will help

me to see how -- the magnitude of this problem. I'm
familiar with Forest Hills. I've been -- I'm in and out
of Forest Hills almost on a weekly basis. I'm a student

at Levine School of Music and I've been up at UDC across
the street on the western side of Connecticut Avenue for
quite awhile but I Jjust don't get a sense of the, you

know, the quantity of the problem, the size of the problem.

I mean, I can identify with examples, but
what has brought -- something has brought you to this
point, you know, where you feel sort of a desperate need
for a resolution, but I still can't match up that feeling
of urgency with facts on the ground, for instance.

MR. McGRATH: I would urge that you take some
time on your next visit to the Levine School to look over
this very large area of Ward 3 where there's a lot going
on. I can only speak, as I say, in the perspective of
the area I travel most of the time and I've seen a lot
of it. All of us live in slightly different sectors of
the ward and we all see it, so add it together, you will
see, I think, a fairly impressive amount of pressure to

subdivide.
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I've had individual solicitations in my own
house delivered to my door from people saying, "Do you
want to subdivide", and that tells me something is going
on out there, and no, I don't want to subdivide. I
couldn't anyway. Maybe I could but I wouldn't but there
are others that I know who are tempted and some of them
see this as a need, but it changes the character to add
more houses where there were -- where there's only room
for one or two and some of these amount to architectural
stunts.

There's one house recently built on Linean
(phonetic) that hangs over the bank to the point where
the deck is 30 feet higher than the bottom of the deck
or the bottom of the entry to the house. That's one,
dangerous and two, unsightly but fortunately, it's in
the rear of the house. This is what's going on because
people are insensitive to the necessities, the exigencies
of steep slopes and lots of trees. We'll get you some
more information.

COMMISSIONER HANNAHAM: I would appreciate
that, thank you.

MR. CLARK: Mr. Hannaham, one thing I can
say is that the three -- I chose three examples of trees
being cut and those are all really on one block. I went

by that block this morning to take another picture and
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I thought that I was in a subdivision construction area
and it's a very quiet block.

COMMISSTIONER HANNAHAM: Do you see that
there's a parallel or there's a relationship between
subdivision and construction and tree, you know, taking
down trees. Is there any conservation element in this?

Do you see anything positive that's coming out of this
particular kind of subdivision and development and these
new houses that you talk to? I mean, is it 100 percent
development or is there something in between? What's
happening?

MR. McGRATH: Mr. Hannaham, respectfully,
I'd like to add one more thing for the record. About

five weeks ago in the Northwest Current which we all read,

the ANC was asking the architect if he took into account
the fact that the neighborhood was one of bungalows and
small buildings and steep slopes and many trees and he
candidly said, "No, the developer wanted the biggest
building I could give him, and I did".

That tells us something, doesn't it, about
what's going on 1in the marketplace in our treed
neighborhood.

COMMISSIONER HANNAHAM: Thank you.

MR. GRESHAM: 1I'd like to add that there is

a very strong correlation between the subdivision and
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the cutting down of trees. With every subdivision it's
unusual to have less than three or four mature trees cut
down and if they are replaced, they're replaced with two
and a half inch caliber trees.

COMMISSIONER HANNAHAM: All I'm asking for
is data to support that, that's all.

MR. GRESHAM: Well, we would like to give
it to you accurately rather than just shoot from the hip.

We'll be happy to get it together for you.

COMMISSIONER HANNAHAM: Okay, thank you.

CHATIRPERSON MITTEN: Thank you, Mr.
Hannaham. Mr. Parsons?

COMMISSIONER PARSONS: I wonder if you would
provide some comment on the importance of the R-1-B, R-2,
R-5 zones that are included in your proposal but others
would recommend that we delete them.

MR. CLARK: Mr. Parsons, we could do that,
but the ANC presentation was going to focus on that and
rather than to duplicate that, if you could hear them,
we'd be happy to do it that way.

COMMISSIONER HANNAHAM: All right.

MR. CLARK: We support the inclusion of those
zones.

COMMISSIONER HANNAHAM: Oh, yes.

MS. SIMONS: I just wanted to say that in
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the case of some of the zones, the residents asked to
be included. I don't know that we originally were
thinking of including some of those zones. I know you're
referring to the other ones, other than the R-1-A but
the residents did ask to be included and in fact, I just
received a letter today which I assume was sent to this
Commission, in which a number of the residents in that
one block, all said they wanted to be included. So that's
what I know about it.

CHAIRPERSON MITTEN: Any more questions?
What I -- the direction I thought that Mr. May's question
was going to go in, one of his last questions that didn't
quite go in that direction, so I'll pose the question
myself, which is, how does the provision for the larger
minimum lot size promote the purpose of the tree and slope
protection overlay district? The other provisions
clearly do but what is it that makes the increase in the
minimum lot size dovetail with that purpose and not
another purpose which is related to all the statistics
that you provide about existing dwellings which is a
different issue from trees and slopes?

MS. SIMONS: Go ahead.

MR. GRESHAM: Trees need air, trees need
space to grow. When you develop the lots at the density

they are being developed at, there is not room for them
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to grow to the mature size of the other trees in the
neighborhood. Second, as we mentioned earlier with Mr.
Hannaham's question, when the lots are subdivided and
as you heard, there are a tremendous number of lots that
can be -- can still be subdivided as a matter of right,
people take a lot that is designed from a landscape
perspective for a single house generally in the center
of the lot, and then put two, three, four however many
houses on there. There's no place for those other houses
without cutting down the additional trees.

So 1it's kind of a two-pronged reasoning
there. One is that you've got to have the space for the
trees to grow and the second is that a by-product of the
way the zoning of the lots works currently is it encourages
subdivision and subdividing lots that most of the houses
have been there for at least 50 years, so you have trees
that were even planted when it was originally subdivided
that are healthy and mature now that are being cut down.

CHAIRPERSON MITTEN: All right. Is there
-— this next question is related, I think, to the concern
at least in part of what the Office of Planning has raised,
which is overlays are meant to reflect special
circumstances in a particular area and in effect, what
you're proposing is something very fundamental to our

lowest density residential zone.
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And I'd like to know if you can address this,
do you find that of the neighborhoods that are zoned R-1-A4,
that Forest Hills in unique or typical in terms of the
level of developed density?

MR. McGRATH: I am quite familiar with the
University Heights location which is similar in many ways
to the area around or within ANC 3F in that it is tributary
to Rock Creek Park and the slopes are very steep, the
trees are very large and mature. And we all know that
despite what you see along the streets in our city, the
root system of the tree really is as broad as the branches
reach. And we cheat on that a lot in the city. We lose
a lot of street trees as a result of encapsulating these
trees in a narrow planting strip and down they come.
We had one just the other day that did just that.

In the case of Massachusetts Avenue Heights
very comparable to what we have here. And another feature
of this ordinance which is your duty to deal with is to
prevent the over-crowding on the land. Well, this R-1-A
is very steep and we have some R-1-A areas in the city
that are very flat. And so they, perhaps, do not need
a steep slope and tree ordinance, but we certainly do
because R-1-A is a blunt instrument. It only goes so
far and doesn't really reflect the fact that you've got

steep slopes, rapid runoff, erodible soils, lots of rock.
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And so sometimes a site that is easily laid
out by any surveyor on the land may include only a few
thousand square feet of buildable space whereas, the rest
is too steep or too treed to be usable without doing great
damage. That's the difference.

CHAIRPERSON MITTEN: All right. I guess
just to what I was hoping to get as a response, I take
it, it's a mixed bag in terms of what we have in the city.

Some neighborhoods share the -- some R-1-A neighborhoods
share the characteristics of Forest Hills with steep
slopes and mature trees and others are different because
they tend to be flat, so it's not consistent; is that
fair to say?

MR. CLARK: Madam Chairman, if I could also
answer 1it, University Terrace where the overlay did
increase the lot size and as Mr. McGrath says, there are
some similarities with the bordering on the park and with
the slopes and with the hills in that neighborhood.

CHAIRPERSON MITTEN: All right, thank you.

I don't know if this is a discussion that you have had.

I hope it is because a lot of the cases that come to
the BZA that are quite troubling do come from Ward 3,
but have you talked about and considered the fact that

if you do increase, if you're successful in increasing
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the minimum lot size for subdivision, that you're creating
an environment that becomes increasingly more attractive
for institutional users and we have -- you know, we have
many cases that are contentious in Ward 3 with
institutional users wanting to take advantage of large
dwellings or lots that if there's a higher minimum lot
size are more trouble in terms of removing trees, then
they become ideal locations for institutions. So have
you talked about the fact that there is an offset to
whatever benefits you think you'll be gaining? Anybody
want to try that one?

MR. CLARK: Well, I can say one think, that
there are a number of large institutional uses in this
area already, and we've mentioned some. We've mentioned
Levine School of Music, we've mentioned Howard Law School,
Netherlands Embassy, a couple other chanceries, a church,
a Methodist home. There are a large number of
institutional users there already. There are other large
lots that are used for other things other than individuals
residences.

CHAIRPERSON MITTEN: Right, I got that but
I'm asking did you consider the fact that, given that
when new institutions want to come in because perhaps
a lot of 20,000 square feet is no longer subdividable,

you know, under your proposed scenario but it would be
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ideal for say a private school, that that will cause a
different kind of problem in your neighborhood. Have
you talked about that? I understand that there are
existing institutions, but this may exacerbate the
problem and our experience is that many communities are
not in favor of institutions either locating in their
residential neighborhoods or expanding.

Perhaps 1it's not something that vyou've
discussed which is a perfectly acceptable answer.

MR. CLARK: There hasn't been a lot of
discussion about that. I think it's fair to say but I
can't also say that in some of those areas that they would
-- whether they would be ripe for institutional use.
Maybe that would be a question that -- maybe and maybe
not.

CHAIRPERSON MITTEN: All right, thank you.

Certainly, Mr. McGrath.

MR. McGRATH: Madam Chair, let me point out
the fact that there are 26 churches or institutions strung
along 16th Street occupying large homes on what were once
fairly good sized lots. But the big difference is that
it's 16th Street. They extend all the way from the
Maryland line right down to the Massachusetts Avenue
underpass and 26 of them and many of those have taken

over from old mansions which were large buildings suitable
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for institutional use but they have excellent access even
though they may not have the best parking facilities.

Almost none of the big properties, that is
the subdividable ones other than the very large ones in
Ward 3 have good street access. We have narrow streets,
many times no sidewalks, and certainly no parking. Steep
slopes are just not amenable to conversion to parking
area. So I don't anticipate that kind of a problem
although it's an interesting point that you bring up.

CHAIRPERSON MITTEN: Thank you. All right,
let me see if there are any other question from the
Commission before we move on. Any other questions? All
right, thank you all and if you could provide the
additional information, the detailed information that
Mr. Hannaham was requesting that would be helpful.

I believe we're ready to move to the report
by the Office of Planning and the first order of business
there is we need to waive our rules to accept the late
filing of the Office of Planning report. Is there any
objection? No objection.

I think we'll take a five-minute recess to
8:00 p.m. to let the Office of Planning set up their
presentation.

(Whereupon, at 7:52 p.m. a short recess was

taken to 8:01 p.m.)
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CHAIRPERSON MITTEN: Okay, if everyone would
take their seats. If everyone would either take their
seats or take their conversation out into the hall. If
you're going to continue your conversations, please exit
the hearing room. We'll now proceed with the report from
the Office of Planning.

MS. McCARTHY: Good evening, Madam Chair,
members of the Commission, ladies and gentlemen. My name
is Ellen McCarthy. I'm the Deputy Director of the Office
of Planning for Development Review and Historic
Preservation. I just wanted to make a few opening remarks
and then turn it over to the staff who's been responsible
for the more detailed analysis. I find myself in the
same position of Barbara Simons, to a certain extent,
of realizing that what the Office of Planning did in its
report was try to focus mostly on where the differences
are in this overlay from existing tree and slope given
that there's a bit of a presumption that the existing
provisions have been acceptable and appropriate zoning
treatments. So I think it would be good to step back
for just a moment and make clear that the Office of
Planning does strongly support tree and slope overlays
as a very valuable tool to protect incredibly resources;
trees, natural slopes, the aspects of neighborhoods like

Forest Hills that make them so important and so
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irreplaceable.

We also note that one of the requirements
of the tree and slope overlays in general is adjacency
to parks and that tree and slope overlays perform an
additional important role in terms of protecting the water
quality and the environment in the areas around park land
and the wildlife which is dependent on this since --
wildlife ranging from song birds to salamanders who don't
easily deal with differences -- or the jurisdictional
boundaries between R-1-A and R-1-B and national park land
and DC land and privately owned land.

So creating an environment in the wvicinity
of the parks which is also -- which also supports the
environment of the parks i1s an important goal and I'm
sure you'll hear more about this evening from Mr. Murphy
from the National Park Service. And I guess I would
conclude by saying we not only support tree and slope
overlays as an important tool but we generally find the
characteristics of the Forest Hills neighborhood to be
consistent with the prerequisites for tree and slope
overlays but for the exceptions that we've noted in our
report given the proximity to the parks, the steep slopes,
the stands of trees beyond just street and yard trees,
the large amounts of vacant land which could be developed

and so we do strongly recommend that the Commission adopt
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the overlay as amended by the Office of Planning.

Andnow I'd like to have Steve Mordfin present
the more -- the specifics of the Office of Planning report
and why we have made some of the recommendations that
we've made about slight changes in the overlay.

CHAIRPERSON MITTEN: Could you repeat your
name for us? We haven't met before. I didn't catch it.

MR. MORDFIN: Stephen Mordfin.

CHAIRPERSON MITTEN: Mordfin, welcome.

MR. MORDFIN: Thank vyou. Good evening,
Madam Chairwoman and members of the Commission. I'm
Stephen Mordfin with the Office of Planning and I'll be
presenting the Office of Planning's analysis of the Forest
Hills tree and slope protection overlay district
application -- petition. The petition was filed by
Forest Hills Citizens Association and its purposes were
stated as to protect the wooded steeply sloped semi-rural
character of the neighborhood, to protect against
subdivision of large developable properties and to retain
the character of the existing neighborhood.

The suitability of the neighborhood 1is
defined by the applicant is that the petition is
consistent with the comprehensive plan, it is consistent
with the generalized land use map. There are steep slopes

which are defined as 25 percent or more. There are mature
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stands of trees within the neighborhood. There are many
undevelopable parcels and there are development pressures
on the neighborhood.

The effected =zoning districts by this
petition are R-1-A, which is defined by the =zoning
regulations as low density one-family detached; R-1-B,
defined as one-family detached; R-2 defined at one-family
semi-detached and R-5-D medium/high density general
residential district. The applicant's proposed
regulations within the petition are that there be no
building within 20 feet of a steep slope or the building
footprint. The minimum lot size be increased to 12,000
square feet, lot occupancy be reduced to a maximum of
30 percent.

The impervious surface maximum would be 50
percent and tree removal would be the same as is in the
current TSP overlay district within the =zoning
regulations. The applicant's tree removal limitations
which do reflect what's contained in Section 1514.1 are
that any tree under 12 inches in circumference may be
removed and that dead, unhealthy, unsafe trees may be
removed but may need to be certified by an arborist or
tree care professional in order for the lot owner to obtain
a building permit within seven years.

Trees that are larger than 75 inches in
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circumference may not be removed and a maximum of three
trees greater than 38 inches in circumference may be
removed but not if any of them are located within 25 feet
of a building restriction line or a public street line.
The maximum circumference of all threes that may be
removed on a lot is 25 percent and then as I stated earlier,
trees are removed illegally or in violation of this
overlay district then no building permits could be issued
for a period of seven years for the property.

The applicant's proposed relief for any of
these regulations would be by special exception before
the Board of Zoning Adjustment. The requirements that
the Board would have to review are to limit the amount
of the special exception to the maximum extent necessary,
to Jjustify the request by the specific physical
characteristics of each lot, that the request be generally
consistent with the tree and slope protection overlay
in the zoning ordinance and not adversely effect
neighboring properties and the Board may impose
additional requirements or vary the side and rear year
setbacks.

As you can see, this is a map showing the
steep slopes within the Forest Hills overlay district.

The orange areas are defined as the areas that are 25

percent or more. Generally, these 25 percent slopes are
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located to the west of the overlay district more so than
to the east and also they tend to run along the waterways
and -- they tend to zrun along the waterways more
predominantly than they do within the other areas within
the overlay.

This is a map showing the properties by size.

The reddish brownish color are the largest lots. There
is some gray in there also. Those are the smallest lots
which are less than 7500 square feet. Between 7500 and
9,499, those are shown in yellow and between 9500 and
11,999 are shown in a brown color. The green shows
government owned property either the District of Columbia
or the Federal Government.

And now I'11l present the Office of Planning's
analysis of this petition. Office of Planning found that
the petition is consistent with the comprehensive plan.

It is consistent with the generalized land use map and
it is consistent -- has consistency with the intent of
the zoning districts and the steep slopes.

The comprehensive plan sections that this
was found to be in conformance with are Chapter 3, which
is housing; Chapter 4, environmental protection; Chapter
7, urban design and Chapter 14, which is the Ward 3 plan.

The generalized land use map shows the area to be located

within the low density residential land use category which
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is to find a single family detached and semi-detached
housing as the predominant uses.

Steep slopes are defined as those that are
25 percent or greater and the greatest concentrations
of those slopes are in the parks within the overlay
district and along the waterways and as I said before,
more prevalent to the west than they are -- I'm sorry,
more prevalent to the east than to the west towards
Connecticut Avenue. The R-1-A district is defined as
a low residential -- low density residential district,
one-family detached dwellings, a minimum lot area of 7500
square feet and within the district, the overlay district,
it contains the majority of the steep slopes and also
contains the majority of the large stands of trees.

The R-1-B district within the overlay
district is a high density single family residential
district. It does not contain significant areas of steep
slope. The minimum lot size required is 7500 square feet
and most of the lots within the R-1-B district are less
than 9,000 square feet in area.

The R-2 district within the overlay district
has the purpose of protecting development of one-family
and semi-detached units for more intensive development.

The minimum lot size, depending on the use, is three

to 4,000 square feet and all but one lot within the R-2
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in the northern portion of the property is developed and
there, there is an undeveloped lot containing 4,294 square
feet.

The R-5-D district is a medium/high density
residential district. It is designed to be flexible to
permit all types of residential development and it
contains a lot occupancy requirement -- a minimum lot
occupancy -- I'm sorry, a maximum lot occupancy
requirement of 75 percent.

The petition proposes a maximum lot occupancy
of 30 percent for the entire overlay district. Lot
occupancy 1is that part of the property that is covered
by structures. For the R-1-A, R-1-B and R-2 districts
this would be a 25 percent reduction in lot occupancy
over what's permitted by the base zone. For the R-5-B
this would be a 60 percent reduction. The Chain Bridge
University Terrace overlay district provides for a
sliding scale between 30 and 40 percent of lot occupancy
depending on the size of the property.

And within the tree and slope protection
overlay district, Section 1513.1, there is a maximum of
a 30 percent lot occupancy. This is a chart --

CHAIRPERSON MITTEN: Let me just interrupt
you for a minute. You all have done a wonderful job of

outlining this in your report, so rather than go through
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this all now, I'd ask you to maybe skip ahead to your
recommendations or the differences that you have from
the applicant so that we can get to the heart of it, if
you could.

MR. MORDFIN: Okay.

CHAIRPERSON MITTEN: Thank you.

MR. MORDFIN: Well, the Office of Planning
recommends approval of the application subject to several
conditions and part of this is based on to restrict the
overlay district to the R-1-A zoning district only to
as to prevent the blurring of the differences between
the different districts which will result from the same
minimum lot size, the same setbacks and the same -- well,
front setbacks and rear setbacks and side setbacks. The
Office of Planning is in favor of maintaining the side
setback of eight feet to maximize design flexibility on
concert with natural features and increasing that to 24
as a total for both side setbacks.

The conditions that the Office of Planning
has recommended for approval are to apply to Forest Hills
tree and slope protection overlay district only to
properties within the R-1-A district to maintain the
existing minimum lot area of 7500 which is the minimum
that is required in the R-1-A, delete the requirement

-- required front yard setback map which was presented
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by the applicants earlier, maintain the minimum
eight-foot side yard setback, minimum of 24 feet both
sides and delete language required for subdivision.

And that concludes the presentation by the
Office of Planning.

CHATIRPERSON MITTEN: Thank you. Does the
Commission have any questions for the Office of Planning?

Mr. Parsons?

COMMISSIONER PARSONS: Well, I'm pleased

with your positive response but I do have some questions.

I'm very concerned about the parcels that vyou're
suggesting we eliminate, those zones especially R-5-D
and R-2. And I wanted to talk about one specifically
that lays at Van Ness, it's in Square 2049, as a major
tributary to Socapstone Valley Park and lays, I guess,
directly behind the Van Ness Apartments and maybe shares
space with Howard University's property.

And in that one of the major purposes, if
not the major purpose of this tree and slope overlay is
to protect steep slopes as they move towards parkland.

This to me seems to be a classic example of that and
I'd 1like you to talk about that very specifically if you
would. Why it is, since we're really spot analyzing these
zones over R-1-A, that you feel that this does not fit

the category of need for this kind of protection?
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MR. MORDFIN: The property which is zoned
R-5-D part of the reason --

COMMISSIONER PARSONS: R-2, I believe.

MR. MORDFIN: Is it R-2? I'm sorry, you're
correct, is R-2 is developed with an apartment building
on and I believe that straddles the line between the one
that we've shown on here within the overlay district and
without the overlay district. And part of the reason
why we were excluding the R-2 was its purpose in the zoning
ordinance as 1it's defined, 1is to prevent further
development within already developed areas and this is
part of an already developed area.

It's developed with an apartment building
with the open space that goes with it that's part of its
site.

COMMISSIONER PARSONS: Well, I'd ask you to
take a minute to compare the exhibit that the citizens
have provided and see if that's actually the case. There
is an apartment building there. I can see it in their
image but I'm fearful that the area behind that parking
-— excuse me, apartment building and parking lot is a
portion of this R-2 area that you're eliminating and it
is so critical to Soapstone Valley Park, that ravine,
that space that I want to make sure we're not making a

horrible mistake by allowing that forested area to remain
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out of this =zone.

While vyou're thinking about that, I was
concerned you did not mention the parks open space and
natural features element of the comprehensive plan, which
is a federal element rather than a District element that
has been adopted by the city council and talks of the
need to protect parks, and I would hope you'd supplement
your report just to get that in the record, because I
don't think the citizens have referenced that either and
I know the Planning Commission in their adoption of that
spent a great deal of time trying to urge the Zoning
Commission to develop such a zone as the tree and slope
overlay protection zone.

I also want to look at another site that is
R-5 on your drawing that's showing the steep slopes and
you've indicated the zones there. And these two are both
below Tilden Street and I wondered what you could tell
us about those two sites, again comparing it with the
citizens diagram which I find very helpful by the way.

Do you know the two that I'm speaking about that are
highlighted?

Let me also urge you to, if you would, in
your diagram it shows the zone, the proposal. I think
it would be most helpful to show the parks that abut it

such as Melvin Hazen Park, which you show a portion of.
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Rock Creek Park, for instance, isn't shown at all. I
mean, you could presume that everybody knows where Rock
Creek Park is but I find the citizen's exhibit over there
on the panel to be so much more graphically helpful showing
the rich park legacy that exists here and especially on
the eastern edge of the zone and the south.

Now, that I've confused you thoroughly, could
we go back to R-5-D below Tilden Street especially as
it abuts Tilden -- excuse me, Melvin C. Hazen Park and
Rock Creek Park?

MS. McCARTHY: One of the things that we
noticed when we were looking at those R-5-D sites,
especially the one furthest to the east adjacent to, is
that there may be -- looking at some of these zones more
carefully as shown, is there may be a need for some zoning
consistency action and that given the characteristics
of that area, you know, it's not an apartment building
kind of zone, which R-5-D is. Our major concern is to
try to create some -- to not create an overlay, the
provisions of which are in direct contrast or don't go
along with the purpose of the zones that are -- the
underlying zones that are included in there, that there
not be too great a disparity but we did notice that some
parcels like that R-5-D parcel, it probably would make

sense to go back and look at R-1-A or R-1-B instead of
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R-5-D since it's just not a -- it's not a reasonable place
to find an apartment building kind of =zone.

COMMISSTIONER PARSONS: Well, I guess my
point is, if these sites are pretty well developed out
at R-5-D density, and I'll speculate that they reason
they haven't built on the rest of it is it's too steep
for any person -- well, there's always a developer that
would do it, but if this was raw land, I think I'd agree
with you, but I don't think that's the case.

I think they're as close as they thought they
could ever get on these slopes and to urge them to do
anything else or allow them to further subdivide or even
expand their parking facilities or something, to me is
really unfortunate.

Now, I'm still having trouble with your 7500
square feet recommendation. I've read it, I've looked
at your graphics. Could you help me a little more with
that? Why did you drop from 12, went right by nine and
got to 7500 because I don't -- I don't grasp from your
graphics and your tables why you went that far?

MS. STEINGASSER: Well, Commissioner
Parson, we didn't feel that there was adequate
justification for the 12,000 square foot minimum. We
felt it was in direct conflict with the intent of the

different underlying base zone and as far as drawing
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another line, we didn't really know where we would draw
that line. So 9,000, 8,000, 9500 it became kind of a
moving target as to what would be -- what would be an
appropriate alternate minimum lot size when, indeed, the
underlying base zone of R-1-A having a 7500 minimum base
zone seemed to be the most appropriate and deemed the
most appropriate when the R-1-A zone was in place.

We felt that the requirements of the TSP and
the protections provided through the impervious lot
coverage, the lot occupancy, the flexible side yards,
provided fairly sufficient protection for slopes and for
trees and that to use the tree and slope as a density
growth management tool was not the right tool in our term.

As Chairperson Mitten said, it kind of got
to the heart of what is the purpose of the zoning, what
is the purpose of the base zone and to put an overlay
that blurred all of the base zones, by-passed all of the
established and published intent of those base zones as
a growth tool, it just seemed like it was the wrong tool.

If there's a broader question of is R-1-A minimum lot
size of 7500 an appropriate lot size, that's a different
question and requires a different type of analysis which
we did not have time to get into in the fast pace that
this tree and slope came before us, but we felt that they

were two separate questions.
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COMMISSIONER PARSONS: Well, do you mean
that in order to accomplish that analysis we'd have to
look at R-1-A all over the city or --

MS. STEINGASSER: No, we can look at R-1-A
and —--

COMMISSIONER PARSONS: -- or consider some
other overlay on this community that would deal with the
R-1-A within it?

MS. STEINGASSER: We could look at a Forest
Hills overlay with an appropriate R-1-A with an alternate
base zone, but to take it through the provision of a tree
and slope, it seemed to be mixing purposes.

MS. McCARTHY: In addition, because there
already is an established 9500 square foot minimum on
the Chambridge Road overlay, we're not unalterably
opposed to going to something that would match that.
We didn't find a justification for going to the larger
based zone. We can -- rather than get into details about
why we have slightly different interpretations from Ms.
Worthington of her excellent statistical work on what
constitutes the median, we could supply more information
to you about that in writing or just supplement the record,
but when you're looking at a median, which is around 12,000
square feet, or around 9500 well, then to say well half

of the lots are below that size will become non-conforming
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lots basically seemed too draconian and especially --
and I think what we need to do is to step back and say,
as you've asked already or as different commissioners
have asked tonight, what's the purpose of the minimum
lot size, and what's its relationship to saving trees
and saving slopes.

The citizens association makes a direct
connection, takes the total number of lots that are above
a certain size and says, "We could subdivide them and
we could have this many more lots created and that would
result in loss of trees and the rest of it". But that
grossly overstates the case because in the instances in
which those -- many of those -- a lot of the numbers of
that substantial increase in lots are very large lots
that would be subdivided that could, if you were simply
looking at it mathematically, result in a large number
of lots, except you can't do that as a matter of right,
because most of those have no street frontage.

So each of those would have to either go
through a process of creating a public road which would
be extremely difficult and very costly, or they'd have
to come before the Commission or before the Board of Zoning
Adjustment as theoretical lot subdivisions which, in the
context of being theoretical lot subdivision in this

overlay with the stated purposes of the overlay, would
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mean a substantial presumption against them. It would
be extremely difficult in a public process before the
Board of Zoning Adjustment for somebody to come and argue
for dividing those into infinitesimally —-- you know, into
extremely small, minimum, you know, 5,000 square foot
for R-1-A or 4,000 or 7,500 for R-1-A and 5,000 for R-1-B
lots. $So there are -- you have to look at the combination
of protections that are there in terms of anticipating
what would really be the threat of subdivision in this
neighborhood.

And we don't think that you need to do it
solely by a very large minimum lot size which would render
a substantial number of lots to be non-conforming lots.

COMMISSIONER PARSONS: But did I understand
Ms. Steingasser to say that because of the rush of getting
to the hearing and so forth, there wasn't adequate time
to really assess this and that maybe --

MS. STEINGASSER: To assess the separate
items --

COMMISSIONER PARSONS: -- a higher sieve put
on this over a period of time, you could come up with
an overlay that was specific to Forest Hills? Am I
putting too many words in your mouth?

MS. STEINGASSER: You're putting quite a

mouthful out there, that's for sure. The question of
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is 7500 an appropriate minimum lot size for Forest Hills
is a separate question that we did not have time to
address.

COMMISSIONER PARSONS: Right.

MS. STEINGASSER: We would be -- and the time
frame kept us from going too far into that, yes, sir.

COMMISSIONER PARSONS: But did you go onto
imply or say that with a little more time, you might come
to the conclusion that an overlay which we'll call Forest
Hills for tonight that goes beyond tree and slope
protection but gets to the specific issues that citizens
are concerned about might be something worth examining
or are you saying, we've done that, use this tree and
slope protection but stick to 75007

MS. STEINGASSER: Oh, no, sir. We have not
even begun and I want no one to think that we have begun
to assess the needs, the full community needs of Forest
Hills. We reviewed this relative to the tree and slope
overlay provision, comparing it to the existing Section
1511 through to 15 and comparing it in terms of those
issues of what was stated in that section as what's
appropriate, what are the characters of the neighborhood.

The 12,000 sgquare foot lot minimum went
straight to the heart of another issue, so it just --

it became two very, very large issues. I don't know how
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MS. McCARTHY: Right, plus I think it would
be safe to say that the analysis that we were able to
do in the time available was analysis that related to
it in general in looking at lot sizes and in looking at
the statistical analysis Ms. Worthington had prepared
and trying to examine it at that grosser level of how
many lots would be made non-conforming, where do we hit
the right medium.

What we weren't doing was examining on an
individual lot basis, okay, this is this big, it has this
kind of street frontage, realistically, it could be made
into this many lots with each lot having street frontage
as a matter of right. That kind of analysis we weren't
able to do. TIf the Commission wanted to direct us to
go to that more specific level of analysis, we could do
that given a little more time.

CHAIRPERSON MITTEN: Any other questions
from the Commission? Mr. May?

COMMISSIONER MAY: Okay, following that line
of questioning just for a minute, on -- and maybe you
can't answer this but maybe Mr. Parsons can actually,
about the Chambridge overlay and the lot size change
there, and I'm wondering if there was any investigation

of what made the difference there and why it was increased.
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MS. McCARTHY: I know a fair amount about
that overlay.

COMMISSIONER MAY: Okay.

MS. McCARTHY: Because I worked on that
overlay. In that instance the area that we're talking
about is a substantially smaller area. It's basically

two streets, Chambridge Road and University Terrace and
a very small part that goes to Arizona. So we were -—-
it was much easier to look at on an individual lot basis.
There were a handful of lots that were more than two
acres and they had very limited street frontage so it
was pretty easy to assess, but we, in addition, had there
a situation which exists in some of Forest Hills but not
in others, which were streets that are steeply sloping,
very curving, no sidewalks, where even a small amount
of additional subdivision would create some dangerous
traffic conditions and pedestrial hazards.

And the particular street we were talking
about is also amajor access point for sledders and joggers
and people who are going to Battery Kemble, so there were
some special circumstances with regard to that, that
helped justify the 9500 square feet that weren't strictly
related to just trees and slopes.

COMMISSIONER MAY: Do you recall offhand

anything about average lot sizes and how they would
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compare here?

MS. McCARTHY: I don't remember the
specifics. I mean, I remember that the largest, even
the largest lot in Chambridge Road is smaller than many
of the very large lots we're talking about here. The
largest lot was a five-acre lot. Here we're, you know,
talking about some that are substantially larger than
that, so the subdivision potential is more striking here
than it was in the Chambridge Road, University Terrace
area.

COMMISSIONER MAY: Okay. In terms of the
actual tree protection provisions, the -- your report
essentially endorses the adoption of the TSP paragraph
in the zoning regulations, right?

MS. McCARTHY: Right.

COMMISSIONER MAY: As opposed to what's in
the Chambridge paragraph where we have some different
or rather a reduced set. There are like three out of

the five protections listed there, not the full range?

I notice --
MS. McCARTHY: Yeah.
COMMISSIONER MAY: -- there's an issue with
how this has been codified. I'm not really sure this

really applies, but --

MS. McCARTHY: Yeah, I think there's -- those
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are more codification problems than -- our original
suggestions for that overlay included all of the TSP
protections and as was made clear in the Arizona Avenue
BZA case, there were some of the enforcement provisions
and some of the tree provisions that didn't get directly
codified. But we think that all of the provisions as
contained in TSP are appropriate for this site.
COMMISSIONER MAY: Okay. And then one of
your other recommendations was to eliminate the front
yard setback map but is it all concerns about front yard
setback or is it just the map that they referenced?
MS. McCARTHY: It is just the physical map.
COMMISSIONER MAY: So in other words, the
requirement for the average of every other house on the
street would still apply.
MS. McCARTHY: Yes, sir, OP does support that
provision. We should note that that's relatively

analogous or somewhat analogous to the Wesley —--

COMMISSIONER MAY: The Wesley Heights
overlay.

MS. McCARTHY: -- Heights overlay and does
make a lot of sense. When you drive the Forest Hills

neighborhood and you see some of the examples of the
McMansions or the newer construction and you see what

that does to people's privacy and just to general urban
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design along the streets, we thought it made a lot of
sense to try to achieve some uniformity in front yard
setbacks as someone from Capitol Hill could certainly
appreciate.

COMMISSIONER MAY: And actually someone who
has had a BZA case dealing with the Wesley Heights overlay
would appreciate it as well. And in fact, the wisdom
of that particular provision bore itself out in that case.

That's it for me.

CHAIRPERSON MITTEN: Thank vyou. Anyone
else?

COMMISSIONER HOOD: Madam Chair, I just have
a couple of quick questions for Office of Planning or
anyone who can help me answer. In looking at your report
on page 10 talking about the tree removal limitations,
preserving the trees in this whole issue here in front
of us tonight, D it says, "All trees less than 12 inches
in circumference may be removed". I'm not following that
and I'm looking here in the ordinance. I'm not exactly
understanding what's written there either. I didn't have
any input on that when it was done by the Commission at
the point in time it was done.

And then it goes back up to C and it says,
"No tree between 12 and 38 inches may be removed". I'm

not following that. TIf we don't allow -- and here's my
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logic. If we do not allow trees time to grow, how will
we ever get them to be 20, 25 inches, or whatever, if
you follow what I'm saying. If you could just explain
the rationale of that to me.

MS. McCARTHY: I think to a certain -- well,
I think C is actually an error because what the provisions
of the TSP say are that the tree restrictions that apply,
like no more than 25 percent and the rest of it, apply
to all trees greater than 12 inches in circumference.
The 12 inches was picked because when you -- let's see,
if I were faster in dividing by pi I could relate that
to a caliper size, but I was going to say I think
approximately it's a four inch caliper tree and those
are in line with what you could buy at a nursery and what
a developer would typically put down as a brand new tree
in a front yard, so that -- well, all right, some of the
better developers.

Yeah, I guess that's a pretty broad brush
to say, developers in general, but at any rate, it's a
small enough size that if you were -- all of the provisions
of tree and slope are trying to strike a balance and the
feeling was, once you've got to 12 inches or less in
circumference, you were talking about something that was
-— that could be replaced that wasn't the kind of

irreplaceable loss that a 75-inch circumference tree is,
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that just would take years and years and years to build
up.

It's certainly not designed to encourage
people to remove trees just because they happen to be
less than 12 inches. It's Jjust saying to provide
someplace where somebody can build on a lot where you
do have a stand of trees, you know, go for the trees that
are less mature and save the ones that are more mature.

COMMISSIONER HOOD: And you say C should be
rewritten? How should it read?

MS. McCARTHY: It's Dbasically no tree
greater than 75 inches can be removed, no more than three
trees between 38 and 75 inches and then no more than 25
percent of trees greater than 12 -- between 12 inches
and 75 inches could be removed.

COMMISSIONER HOOD: Okay, I see it in the
one, thank you.

CHAIRPERSON MITTEN: As we go through this
discussion, I Jjust find myself alternating between
looking at a very big picture of the citywide provisions
and then looking at the provisions that are appropriate
for Forest Hills and so just bear with me while I ask
a couple of questions that really are big picture
questions.

Tell me why, given that the City Council has
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before it a tree bill that's going to be a citywide --
that would apply citywide and we have some provisions
in the tree and slope overlay, some go a little bit
farther, but I'm going to focus just on the tree removal
limitations and then on the notion of building in
proximity to steep slopes so directly related to trees
and slopes, not the underlying zoning provisions of side
yards and impervious surface and so on.

And we created the tree and slope overlay,
and I'm with Mr. Hood, I wasn't here when it was taken
up or perhaps I would have raised this years ago, we're
very focused on saving trees where there's lots of trees,
but I would think the trees would be even more precious
where there aren't lots of trees, in those neighborhoods
that don't have the environment, that don't have the park
land but they have fewer trees and so those trees are
more important to the community because there aren't as
many.

So my big picture question is, should the
Zoning Commission really be looking at something that's
going to protect trees and steep slopes wherever they
are in the city?

MS. McCARTHY: Well, I think that that is
the purpose of the tree bill or that's where we see things

lining up. The tree bill protects something whether it's
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a street tree, a yard tree, a stand of mature trees and
that tree and slope aims at places that have special
characteristics which are targets for development which
-- and tries to protect trees through development
restrictions. Whereas the tree Dbill, at least as I
understand it stands now protects trees but what it
basically -- also it doesn't -- it doesn't protect trees
to as great an extent as the zoning does. It would permit
a large tree to be cut down, it just specifies what the
payment structure would be for a developer that takes
down large trees so that they know in advance what the
financial consequences would be and it tries to calibrate
the price that you would pay for taking down a tree to
what it would cost to replace that tree.

CHAIRPERSON MITTEN: I guess the reason I'm
asking is, let's maybe leave trees aside for a minute
because trees are just, you know, a sensitive issue and
we're coming at them from all different directions.
Steep slopes, and we talked about it the other night when
we were discussing concrete plants, we don't have any
provisions in our zoning ordinance that permit -- that
prohibit people from building in a flood plain, for
instance.

Shouldn't we be treating steep slopes the

same all over the city, wherever they exist instead of
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singling out those neighborhoods where people have had
the, you know, the wherewithal or the motivation to say,
"Look, we've got steep slopes here, we need special
treatment™. Why do we want to treat steep slopes
differently in Forest Hills than we do anyplace else?

MS. McCARTHY: Well, you know, when the --

I guess one way of answering that -- and feel free to
chime in -- in the Chambridge Road overlay we originally
had prohibited -- we originally had proposed on

prohibiting development in areas with 25 percent slopes
or more. There's a specific provision it's either the
Ward 3 plan or the Comp plan that also calls for
restricting development in areas of 25 percent slope and
we're signatories to a Chesapeake Bay compact that
restricts development within 100 feet of stream beds that
are tributaries to the Chesapeake Bay.

When we tried to find a civil engineer to
testify as an expert witness, we could not find one that
was willing to testify to say that construction in 25
percent slope areas was inappropriate because part of
how they made their living was working for developers
who developed in areas of steep slopes. And so —-

CHAIRPERSON MITTEN: Couldn't you find a
retired one?

(Laughter)
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MS. McCARTHY: So their argument was steep
slopes in and of themselves, don't preclude development.
It is possible to develop there. The flip side of that,
though, and why it become important in stream valley areas
and adjacent to parks and in the kinds of areas that are
outlined for tree and slope overlays is that the way that
you develop in steep slope areas 1is through massive
regrading or enormous retaining walls or measures that
typically greatly disturb tree roots, require elimination
of trees, all of the things that are then inconsistent
with trying to retain mature trees with their enormous
root structure that go along with mature trees.

So there are -- any time -- any time you're
talking about development restrictions you have to look
at it in the full picture of all of the development
restrictions and provisions of the District of Columbia
and the Department of Health in the water quality and
the soil erosion section does look at issues like that
when they're doing environmental impact screenings and
when they're doing building permitting. Should we look
at stronger regulations? There probably.

But in the interim, it seems that areas like
the areas that are outlined for tree and slope are so
particularly sensitive that it makes sense to at least

start there when you're looking at slope protection and
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then look at whether we need to expand those to other
places in the city or whether we need to encourage the
Department of Consumer and Regulatory Affairs to
strengthen building regulations as they deal with slopes
or regarding and those kinds of issues, but for the moment,
we knew it clearly was applicable in areas like this.
We have the Comprehensive Plan justification.

We have neighboring Jjurisdictions like
Montgomery County that we know prohibit development in
25 percent slope areas, especially with the kind of easily
erodible soils which typically are the case in these areas
adjacent to Rock Creek Park. So we think it makes sense
to do that at least in this tree and slope overlay area.

CHAIRPERSON MITTEN: All right. I do also
appreciate the discussion about the fact that I think
we don't want to -- or at least my preference is not to
mix I think what Ms. Steingasser characterized as growth
management tools with this tree and slope overlay. I
think we need to have growth management tools, because
I mean, the many appeal cases that have come before the
BZA point out the flaws in the ordinance and how in-fill
development 1is quite -- what 1is permitted is quite
different than the existing character of the
neighborhood, of different neighborhoods, but that's

something that needs a much more comprehensive study it
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seems to me.

And T don't know to what extent you'll be
able to address it in the context of this any more than
you already have but I guess I would just take this
opportunity, you know, I mean, it comes up from time to
time but that's really something that I think we need
your assistance on and we need to take that up as a citywide
issue, you know, quite soon, because even with 12,000
square foot lots, if that's where we end up, there's still
no protection from some of the behemoth houses that will,
you know, undoubtedly be constructed there. So I guess
that was just more of a comment than anything.

MS. McCARTHY: And I should probably explain
because I don't think we've dealt with it specifically,
there are some people who would look at that 12-foot side
yard restriction, you know, more as a growth management
measure and I don't think we really had much chance to
explain why we were proposing the kind of flexibility
that we proposed which was also later adopted by the
applicants.

The best management practice suggestion with
regard to steep slopes as an alternate and the alternative
arrangement for the side yard was just related to the
fact that since we are trying to protect trees and since

we do have those absolute prohibitions on things like
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the 75-inch circumference trees and the no more than,
you know, three of the 38-inch ones, we wanted to provide
some flexibility.

We realized on Chambridge Road, for example,
when we started out with the 16-foot side yard provisions
that what we were doing on a typical 50-foot wide lot
was requiring that a house would be so tall that it then
presented a visual intrusion itself. And sowe're trying
to give people flexibility in siting their house so they
can preserve the maximum number of trees while still
keeping a minimum eight foot for privacy from their
neighbors and privacy for themselves, and the same with
the best management practices where, you know, we're
trying to make it not absolutely impossible to develop
on a site with a slope if it's possible to do that in
a best managed practice responsible kind of way.

So rather than an absolute prohibition we're
saying work with those slopes but try to do that in a
way that's determined to be an environmentally acceptable
approach.

CHAIRPERSON MITTEN: Thank you. Any other
questions for the Office of Planning? Mr. Hood?

COMMISSIONER HOOD: Madam Chairman, I don't
necessarily know if the Office of Planning, maybe you

or one of my colleagues can also help me with this. The
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tree Dbill that we're speaking of, will that bill
counteract anything that we're doing here or I guess if
we're going to move forward or not move forward, whatever,
is there anything in that bill that will effect what we're
doing here, or does anyone know?

MS. McCARTHY: Yeah, there's nothing -- we
have a copy of it here if you would like it or we'd be
happy to make a copy and leave it with you, but it's not
inconsistent with the provision of the overlay at all.

The provisions of the overlay are stricter but we see
them as being complimentary and not contradictory.

COMMISSIONER HOOD: Ms. McCarthy, I'll take
your word for it. I have enough right here to read.

COMMISSIONER PARSONS: That bill, according
to the newspaper accounts, is also changing radically,
so it really can't be relied on. I wonder if I could
jump in on your question. When the Planning Commission
developed its open space element about 1970 -- it was
a long time ago, what we discovered, and I think it's
shown well on this exhibit here on the easel, is the tomato
soup color, I'll call it. All you have to do is look
at that along Rock Creek Park and you see that Rock Creek
Park isn't big enough to protect itself, which it should
have been up on those 25 percent slopes but it wasn't.

And most development that occurred during

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

89

this same period as the park was established was done
ina fairly sensitive way because there weren't techniques
for building on slopes like that. But as real estate
became more valuable and building technigques made it
possible to build on those slopes, we panicked, we at
the Planning Commission and the Park Service, how are
we going to protect these steep slopes and the trees upon
them?

And that was the genesis of this whole idea,
but what we found on the Zoning Commission is there was
an application that goes beyond that into protecting
neighborhoods as well and that's why we didn't stick to
the two to 300 foot or 500 foot tributary application
of this and that's why we've got this very large area
but T think still warrants the kind of consideration even
though it tends to be a much larger overlay than was
intended. I don't know whether that's helpful, but --

CHAIRPERSON MITTEN: Yes, it is, thank you.

COMMISSIONER PARSONS: -- that's where this
all started.

CHAIRPERSON MITTEN: Thank you. All right,
I think we're ready to move onto other government reports.

I'd ask Mr. Murphy to come forward for the Park Service.
Is there anyone else here?

MR. BARDIN: TIs the ANC allowed to testify?
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CHAIRPERSON MITTEN: No, not in a rulemaking
hearing. As tempting as it is, we'll have to deny you.

MR. MURPHY: Good evening, Madam Chairman,
members of the Commission. My name is David Murphy.
I am very pleased to speak for and represent the National
Park Service on this proposal. We are in support of the
proposed action with the amendments that were provided
by the ad hoc committee. We believe that the application
of a tree and slope overlay adjacent to Rock Creek Park,
Melvin Hazen Park, Soapstone Valley Park, the wvarious
tributaries that drain into Rock Creek and the drainages
that drain along Military Road which essentially I think
i described all the water sheds that this area covers
are critically important to the long term survival of
Rock Creek as it was intended by legislation and as we
all have known to expect it to succeed.

It is more than trees and grass. It is an
ecological system with under-story rare plants, not so
rare plants, flora and fauna, many animals that are not
only resident but actually travel for many thousand miles
to get here, to breed. The issue of trees is integral
to the existence and success of a system of stream valleys
and drainages like Rock Creek. We talk about trees in
a sort of general way and I thought maybe I could spend

my time to try to help you understand why the Park Service
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spends so much time at hearings such as this on trees.

We talk about tree canopy. And tree canopy
is sort of this general term but basically, we're seeing
pictures every night of the forest fires in the west and
you only have to look at one of those images to see that
the trees crowns touch, and so the end result is that
the forest floor is generally in the shade. So a tree
canopy is not just a simple tree like an umbrella. It's
a whole group of umbrellas that touch that create a cooling
effect, a shade effect, a moisture level that is generally
higher and basically it supports the flora and fauna of
the forest or if we're lucky to live within that forest,
within our community.

The loss of the trees which you've described
as perhaps a development restriction or a tool, is also
the loss of the ecosystem. The ecosystem is what the
park depends on. You will hear, I don't know if you will
hear it in testimony or it will be presented that the
KC Tree Foundation and the Urban Forestry Association
have been doing studies of the tree canopy in Washington
and in the last 25 years, which happens to be how long
I've been working in this area, generally all the wards
represent up to or exceeding 50 percent loss in the overall

tree canopy.
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So if you look at a crowd of umbrellas and
half of them are gone, which is basically a good analogy,
that's what's happening. Now that I've been talking
about the ethereal top of the trees which might be 90
feet in elevation above the ground, I want to talk below
the ground. For years we used the standard that said
that roots extend to the drip line of the tree. So if
you think of an umbrella, the roots go out to the tip
of your umbrella.

Well, what we found with sturdy souls that
have gone out and dug up the roots, that it is more than
the drip line, so we had to come up with a mathematical
formula and it originally was one foot of diameter of
root for every diameter inch of tree. So your 75-foot
tree, which I think of as a 25-inch -- your 75-inch
circumference, which could be a 25-inch diameter tree,
would have a 50-foot total circle of roots.

Well, we found that's an inadequate number
and it's actually a foot and a half which would make that
not 50 but 75, and we've proven that over and over again,
analyzing elm trees which the National Park Service spends
a significant amount of effort to maintain and when we
see construction, highway departments, or whatever, we
dutifully go out, look at the drip line, measure the

diameter of the tree, measure out and put up a tree
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preservation area which the District is now doing. We've
been doing it a little longer than they have.

The Architect of the Capital, I just happened
to be up on Capitol Hill, he's gone one further and
surrounds the trees with six-foot vinyl chain link fence
and the reason is, he is committed to preserve the trees.

We're committed to preserve the trees. So these sound
like draconian efforts but in the relationship of a
development, where we're talking about 7,500 foot
possibly as a lot and suppose it was the back of an existing
lot, and half of that can be impervious, which means
generally no roots will fight their way under an
impervious surface, you're only looking at about 3,000,
3500 square feet.

Now, my 75-inch tree, remember the one I
talked about, that would have with simple math, about
17 to 1800, let's say 2,000 square feet of root space.

So simple math, that's 7,500 foot lot which half of it
is already impervious, basically maybe you could get one,
maybe one and a half of those 25 or those -- excuse me,
75-inch trees. So I would ask you to look at the tree
as occupying both crown and air space and ground space
and put that into not an ecological component, but put
it into an engineering component.

We all know how big a sidewalk has to be,
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we all know how big a road -- a driveway has to be. Why
not look at the trees simply mechanically, and say, "Okay,
how many trees does a subdivision possibly generate in
support". If a 7,500 foot lot can only support maybe
one, given that people need other things besides tree
space, and maybe the 9,500 would support two and the 12,000
would support three, it starts to equate to the idea of
what is the commitment, what is the real reason for a
tree and slope overlay, is to preserve the canopy, to
preserve the ecological function, the integral support
to the parks, the streams, to provide the cooling effort,
to provide the habitat for the flora and fauna.

So it's part of a bigger system. It isn't
simply a development control and it isn't simply somebody
like me out hugging trees. It's part of an integral
system and this tree and slope overlay and the mechanisms
for having it reviewed provide an even playing field and
a real level predictable way to evaluate each individual
lot, which will always have special nuances and unusual
circumstances. So all people that have a reason, in a
timely way, can contribute or not contribute and don't
contribute. If they don't contribute the site should
and can be developed, but it needs to be considered in
a very reliable predictable way and this looks like an

excellent and outstanding way to do it.
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If you have questions, I'd be happy to
respond.

CHAIRPERSON MITTEN: Thank you, Mr. Murphy.

Any questions for Mr. Murphy? Mr. Hannaham?

COMMISSTIONER HANNAHAM: I was very

interested in your statement of using the tree as a basis.

How far might you extend that, you know, even beyond
Forest Hills, for instance? You know, the whole city
could be looked at based -- you know, your housing and
all of your living capacity could be geared to the ability
to produce healthy trees.

MR. MURPHY: I think as the -- as we become
more mature and understand an ecological system of a city,
I think what we're seeing is that happening. I can
remember when there were no storm water management
regulations in the city. Now, we have very sophisticated
storm water regulations for the benefit not only of the
human environment, but also the parks that we're charged
in preserving.

So that 1s analogous to where a mature
responsible way to look at trees as part of an overall
component of the human environment, I think we will see
this is evolving. I think this is an excellent first
step.

COMMISSIONER HANNAHAM: Okay, thanks.
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CHAIRPERSON MITTEN: Anybody else? Mr.
May?

COMMISSIONER MAY: I just have a quick
question. The calculus you used or the calculation you
used for the critical root zone of a foot and a half per
inch of diameter?

MR. MURPHY: A foot and a half of radius,

a foot and a half of radius out from the center of the

tree to —-

COMMISSIONER MAY: A foot and a half of
radius.

MR. MURPHY: Yeah, the idea is to approximate
what the true and effective root growth pattern is. Some

trees have much more. Some of the swamp elms can go out
three and 400 feet, some have smaller, but this is a good
compromise. The Society of American Arboculturists have
accepted one and a half feet of radius for every diameter
inch as a standard, which that's their standard and we
have now adopted that.

COMMISSIONER MAY: A 25-inch -- well, let
me do the math easily, a 20-inch tree --

MR. MURPHY: Okay, a 20-inch tree which would
be 60-inch circumference.

COMMISSIONER MAY: Well, I'm talking about

circumference.
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MR. MURPHY: Circumference, right.

COMMISSIONER MAY: Caliper tree.

MR. MURPHY: Twenty-inch caliper.

COMMISSIONER MAY: Okay, has you're saying
30 feet of radius.

MR. MURPHY: Actually, 60, 60 diameter, 30
in radius.

COMMISSIONER MAY: Thirty in radius.

MR. MURPHY: Right.

COMMISSIONER MAY: Okay. I've heard that
calculation before, in fact, we used that at the Capital
or a version of it. The version though is up to a certain
diameter. In other words, up to 30 feet it's a foot,
but above 30 feet it's a foot and a half. Now, I don't
know how well accepted the standard is. I've heard it
different ways.

MR. MURPHY: What I try to do is go to the
minimum of one foot and I find nobody that argues and
then if we're going to cut into that root mat, we can
then compensate. In other words, what kills a tree, and
we see this where we have -- Coast Parkland is not zoned
and we have commercial zoning next to it and most
commercial zoning allows lot line clearance. This 1is
not in Forest Hill, this is elsewhere. When we look at

a development and we say that 60-inch circumference, that
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20-inch diameter tree, if it's not 20 feet away from that
development, we're probably going to lose that tree, not
today but in the next three or four years.

So we have to anticipate what the ultimate
impact is of development. So our minds, my mind is spent
-- that's what I do for a living. I try to project what
the impact will be. The folks in Prince George's County
are much more crude than I am about it. They simply draw
a line and say, "You've killed it, you're responsible
for it". And the development interests say, "No, no,
no, that's still, that's alive". We say, "No, we know
it's going to be dead. This is the game we're going to
play".

So it's a very -- every jurisdiction has a
slightly different way to deal with it. But what the
commonality is, everybody is recognizing some level of
root space that is much more than that classic room panel
between a sidewalk and a curb. And you're seeing many
different variables on that.

COMMISSIONER MAY: All right, thanks.

CHAIRPERSON MITTEN: Anyone else, any other
questions? Thank you so much, Mr. Murphy.

MR. MURPHY: Thank you.

CHAIRPERSON MITTEN: Anyone else

representing a government agency besides the ANC? Anyone
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else representing a government agency? All right, then
I'1ll ask the representatives from ANC 3-F to come forward,
please. And if you could, can you give me an assessment
of about how long you think you'll need to make your
presentation, Mr. Bardin?

MR. BARDIN: Well, Commissioner Perry will
go first and we'll try to get down under a half an hour.

We'll try to be as quick as we can. A lot of this ground
has been covered and we'll give vyou some written
materials. We have some slides to show you and we want
to answer some of the questions that have come up.

CHAIRPERSON MITTEN: All right, I'd ask you
to limit the amount of redundant material because we would
like to get through with the hearing this evening and
so if you could just get to the real salient points, that
would be terrific.

MR. BARDIN: We understand.

MS. PERRY: Madam Chairman and members of
the Commission, my name is Karen Perry. The last time
I appeared before the Zoning Commission I was working
for the National Association of Homebuilders seeking to
change their SP zoning in order to allow the association
to build a larger headquarter building. Even though I
would like to believe I'm still 19 and the 20 plus years

I worked for the association, I was programmed to believe
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that old growth forests make nice homes and beautiful
floors, that the spotted owl could find another tree and
that private property rights cases and restricted zoning
cases needed to be funded and fought in all states.

Then two years ago, along came Clark
Construction and 3883 Connecticut Avenue. It was an
eye-opener for me and the beginning of the tree and slope
overlay and the reason we are here tonight. Until Clark
Construction applied for a permit to build a 90-foot high
rise on a stream adjacent to Melvin Hazen Park on the
Melvin Hazen Trail, many of us took for granted out
environment, our setting and the importance of our
resources. As more and more trees fell, residents in
the ANC tried to have input during the building permit
process.

Clark filled out an environmental assessment
form stating there were not large trees, no streams and
no historic buildings and the form was signed off on.
Reporters flooded the site holding up the falsified form,
citizens chained themselves to the trees and were arrested
by the police and taken to jail. The National Park
Service wrote letters to DCRA. The Army Corps of
Engineers cited Clark for a violation of the Clean Water
Act in that they graded and grubbed the ravine which

contains waters of the U.S. of an unnamed tributary of
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Rock Creek and ordered them to stop the placement of fill

materials in the waters and to erect a super silt fence.
This was an R-5-D property and everyone agreed that the

building was -- that a building was appropriate.

All the residents in the ANC asked was for
a chance to be heard and for a level of review. But
as we learned just three little words in the zoning code
"matter of right" meant a property owner could do what
they wanted, including clear-cutting the land or
cementing over an entire site. Trees that survive more
than 100 years could not survive the DC building permit
process.

The saddest part of all is that Clark also
clear-cut the trees not only on the R-5-D property but
they clear-cut all of the heavily wooded site of an R-2
on Tilden (phonetic) Street adjacent to the park even
though they indicated they had no plans to build on it
and might sell 1it. This overlay 1is not an
anti-development overlay and no lot will be unbuildable.

It might mean learning to adopt new ways of building
such as the principles espoused by the architects and
builders committed to building green.

It might also mean learning to use many new
materials on the market to create permeable surfaces and

it might mean you can buy a retention systems and rain
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gardens but this will enhance the landscape of Forest
Hills and provide a benefit under the Clean Water and
Clean Air Act to the city. Contrary to the rumors about
Ward 3, we do not discriminate between R-1 properties
and R-2 and R-5 properties. This overlay was truly
designed to protect all properties that border Rock Creek
Park, Socapstone Park, and the other smaller parks and
stream beds, thus protecting our federal parks and natural
resources for all residents and visitors.

It is an overlay to design and ensure a level
of review for all residents and it is an overlay that
is consistent with the Ward 3 comprehensive plan. The
Office of Planning has quoted from some sections of the
Ward 3 comp plan but then switched to the more generalized
comp plan for the city but the Ward 3 plan trumps the
more generalized plan and focuses on issues unique to
Ward 3 and states that the Ward 3 plan interprets the
comprehensive plan's more general objectives and
policies.

The Ward 3 plan states that the development
adjacent to parks which are designated landmarks must
be low density and to be further restricted to protect
unstable soil to eliminate runoff potential and promote
a green buffer between the built environment and these

natural settings. Development must avoid any adverse
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effect known or plausibly suspected on these landmarks,
including the water quality, flora and fauna and should
minimize any intrusion on views from these parks.

The plan also states that Ward 3 is already
build and sites the swaths of green space fronting many
apartment buildings, particularly on Connecticut Avenue
and the few large interior spaces of certain blocks such
as those behind some apartment buildings on Connecticut

Avenue as examples of inappropriate in-fill locations.

In addition to what Barbara Simons quoted
from the Ward 3 plan, I've attached to my testimony seven
pages of experts from the Ward 3 comprehensive plan,
everything from transportation to land wuse to
streetscapes to the environment and it all supports the
inclusion of all properties whether R-1-A or R-5. I'm
sure you will hear much about process tonight from some
opposing the overlay. I want to assure the Commission
that this overlay process was fair and open to all
residents of the Ward.

I will say the same thing here tonight that
I said the night our ANC took the vote supporting the
overlay with the amendment. Many years ago, probably
15 or so, residents wanted an overlay. That process was

killed by some of the same comments about lack of citizen
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involvement and there was a promise then that a more broad
range group would get together and redesign the overlay.
That never happened. More of the -- and some of this

might be redundant now, so I'm going to skip over it.

As a fourth term ANC commissioner, I don't
know how you get citizen involvement other than when the
inappropriate development is next door to their house,
unless we go back to the cave man days of clubbing people
over the head and dragging them from their homes. Private
property rights advocates will never accept any controls.

There never would be a good time to move the overlay
forward, and as much as I hate testifying and going to
the BZA, I also know that many issues, no matter how many
meetings you have, cannot be resolved except by the BZA
or the Zoning Commission.

My single member district contains several
of the properties that OP wants to exclude. In 1989 Bill
8379 closed Wyndham Place Northeast east of Connecticut
Avenue and adjacent to Square 2049 and U.S. Reservation
402, Soapstone Valley Park. The applicants were the Van
Ness North Cooperative and the Van Ness East Condominiums.

Both buildings at the same time through a land covenant
deeded land to the Park Service. Van Ness Square 2049
is fully developed as a condominium. They want to be

included in the overlay.
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This property adjoins Rock Creek Park, it's
heavily wooded and sloped and contains a ravine that feeds
the park. If this property does not deserve protection,
nothing does. Howard University, also in this square,
is also in my district. They have not objected to the
overlay. The campus plan for this project contains a
condition stating that Howard University Law School shall
maintain the portion of the west campus boarding Socapstone
Valley Park as open space for the term of this west campus
plan consistent with the parks and open space element
of the comprehensive plan.

One square we didn't mention tonight that's
in the overlay is Square 2046. It's a C-3 property and
that's also in my single member district. They have not
objected to the overlay. This project was the subject
of Zoning Commission Order Number 464 which states that
the PUD site is constrained in that the National Park
Service has a 50-foot easement along the east side of
the site and that the PUD site has unique characteristics
in its limited buildable area due to the easement and
the fact that the eastern portion of the PUD site drops
sharply into Soapstone Valley Park.

This property also contains a covenant
limiting the percentage of lot occupancy not to exceed

60 percent along with the construction and maintenance
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of a mini-park. In addition to the Ward 3 plan supporting
inclusion of these properties, the comprehensive plan
for the National Capitol in the parks, open space and
natural features section states that the basic thrust
of planning policies pertaining to parks and open space
land is that of protection, conservation and enhancement.

It also identifies Soapstone Valley Park as a natural
park and states a specific policy.

The narrow threads of natural green areas
throughout the District, like White Haven Parkway,
Klingel (phonetic) Valley Parkway, Glover Archfall
(phonetic) Park, Soapstone Valley Park or Piney Branch
Parkway should be protected and maintained to provide
green Dbackground and open space amenity for the
residential areas of the city. These natural areas
should be protected from border development that would
adversely impact their natural quality. The use of
setback and height controls and the donation of scenic
easements where the transfer of development rights from
adjacent land owners to insure protection should be
encouraged.

Before excluding these properties, I would
ask you not to just to look at a map or look at arbitrary
zoning regulations that apply to the whole city, and not

the heavily wooded and sloped Forest Hills but to come
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out to the Ward and look at the properties we are trying
to protect. I think you will agree they deserve the
protection afforded under the tree and slope overlay.
I would also like to enter into the record three articles
I've attached to my testimony, one entitled "Home, a

Gargantuan Home", from the Washington Post.

I don't know where the person who wrote the
article lives, but it expresses everything I've heard
at our ANC meetings as we have dealt with projects on
a case by case basis. The second from the Northwest
Current about an architect in our Ward that builds green
and the benefits for such development to the environment
and the eventual cost savings to homeowners, and the third

also from the Northwest Current that refers to a recent

survey from the National Association of Homebuilders that
says, resale buyers are more likely to favor the city's
open space gardens and easy walking access to shares
recreation space and that resale buyers prefer mature
trees and in-place community services.

Thank you.

CHAIRPERSON MITTEN: Thank you, Ms. Perry.

MR. BARDIN: Madam Chair, I'm David Bardin,
also appearing on behalf of ANC-3F. I've given Mr.
Bastida prepared testimony which he's distributing and

which I will only excerpt and I've also given him a map
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which he's distributing showing these non-R-1-A locations
that we're talking about in regard to this overlay.

The ANC has studied the overlay as set down
for hearing by this Commission and it has studied the
report of its ad hoc committee on tree and slope protection
overlays. Having done so, the ANC concluded to recommend
to you every one of the amendments to the set-down overlay
that the ad hoc committee proposes and we urge you to
adopt them.

At the ANC meeting on June 17th, the ANC also
adopted in its resolution which you have on file with
you, the recommendation that this Zoning Commission
carefully weigh additional amendments that might be
proposed thereafter and I will identify for you the only
amendments that I'm aware of that have come in since June
17th, and then that you complete the proceedings on the
overlay as expeditiously as feasible.

Subsequently, on June 20th, the ANC filed
with you proposed language to actually implement the
overlay amendments that we're recommending. So we've
given you the language that we recommend. The Office
of Planning submitted its report the same day as we
submitted the proposed language amendments for the
overlay. We, of course, had not seen the Office of

Planning report although there has been discussion over
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quite some months with the Office of Planning and in fact,
the ad hoc committee recommended some ideas which had
been suggested to it by the Office of Planning.

The applicant subsequently, endorsed every
one of the ANC's amendments. So we're on the same page
on those amendments. And the Office of Planning position
lines up with the ANC 3-F amendments as far as they go,
although the Office of Planning suggests some other
amendments, which we either have not addressed or do not
agree with. But the principal differences between the
Office of Planning and the pending overlay as the
applicant and ANC 3-F would amend it now concern only
two issues. One is this minimum lot size for future
subdivisions, the 12,000 square feet that the applicant
has proposed and since you had a lot of discussion about
that, I really don't want to take time to repeat any of
that. I do want to state to you for clarification that
as I understood it the Office of Planning first was
interested in using average lot size to see what was
characteristic of the neighborhood and you've seen the
presentation by Ms. Simons and Mr. Clark and Ms.
Worthington about average lot size.

Then in their report they say instead of
average mean, that we should take the median and Ms.

McCarthy told us that she thought the median was 9500
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square feet. That's not correct. That wasn't presented
by the citizens association but the statistics show that
the median, no matter how you slice it there are different
ways of doing the statistics. The median lot size in
the R-1-A zone in Forest Hills is between 10,000 and 11,000
square feet. Now, I'm not saying you should use median.

I'm not going to get into that tonight versus mean, but
they really need in the time that's available after this
hearing to check that out, only this morning or this
afternoon did I get to send an e-mail to the OP folks.
By the way I have boundless admiration for them. That
color coded map that they presented of lot size, I want
you to know they color coded it by hand and I applaud
that effort.

Nobody in city government has a program that
will do that. Commissioner Maudlin, with whom I disagree
on a couple of things tonight, but who served on the ad
hoc committee and was its first chairman proposed a color
coded map in our first meeting with OP and they did this
by hand, and I say my hat's off to them. However, the
number on the median is not correct. It understates the
median lot sizes.

Now, the other major issue has to do with
the lots that are not R-1-A lots and I'd like to run through

some of them with you. Over on the slide Mr. Clark is
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running for me, I'm grateful to him, since I don't
understand how to do these things, we're on 29th Street.
We're on Tildon and 29th. You say Melvin Hazen Park
is at the bottom and 29th is right there and our Chair,
Kathy Witt who is in this room is standing on 29th Street
and focusing the ANC digital camera at a 71,000 square
foot R-5-D lot.

On that lot is a beautiful urban woods of
large, lovely, beautiful trees and a small cluster of
townhouses. Maybe that's why it was zoned R-5-D. But
there is no reason -- you'll see the next slide, we'll
move on, yours truly is pointing at white oak. It's so
big, we couldn't fit it into the digital camera picture,
but I'm holding your old fashion pre-digital zoning map
and admiring the white oak there. This lot deserves to
be protected and how you do it, I don't know, whether
it's appropriate to rezone it or otherwise.

The Clark -- the construction 1lot that
Commissioner Perry told you about is only two buildings
to the west of there, another R-2 lot. I don't think
we'll have time to show you that picture but it was also
an urban woods and without any opportunity for hearing,
discussion, deciding whether there was some alternative,
every one of those trees was cut down, even though that

was right next to Melvin Hazen Park and on a steep slope
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as well.

Now, when we think about -- oh, excuse me,
I've gotten ahead of myself. I did want to call your
attention to the fact that in addition to the Office of
Zoning proposed amendments -- I'm sorry, the Office of
Planning proposed amendments, our fellow Commissioner,
Doug Mitchell, who represents single member district
3-F-05, three days ago filed a report opposing the
elimination of the R-2 zone. He lives in the R-2 area
right there on Fessingdon Street. He's consulted his
fellow residents and his proposal to you is that you
achieve the objectives, the density objectives of the
Office of Planning while protecting the trees that they
love, I'll show you some pictures in a minute, by simply
retaining the minimum lot size for R-2 which would be
3,000 square feet in the case of the duplex residential
units, and retain the -- or add the provision that was
in the Chambridge Road overlay that said for small lots
under 6500 square feet, you would retain the 40 percent
building lot occupancy and you would retain -- because
the lots are so small on any one of these formulas you
would retain the eight foot side yards but they're asking
that their R-2 homes be included in this overlay.

Now, from the standpoint of the neighborhood,

and the standpoint of the District of Columbia as a whole,
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an environmental overlay for Forest Hills, and make no
mistake about it, we're talking about an environmental
overlay. That's why I'm here. It should do three
things. It should protect parks, as you've heard and
streams and stream beds, helping the District live up
to its commitments under the Chesapeake Bay Agreement.
We don't have a stream buffer overlay or zoning
arrangement.

This is the only way we can get at it today.

It should channel growth so as to preserve much of the
park-like character of the neighborhood, that's what the
Zoning Commission said in its previous two overlays and
it should carry out key principles of the comprehensive
plan as noted by Commissioner Perry and President Barbara
Simons including the Ward 3 element and that will fit
very well into transit oriented development policies if
we correctly understand and implement them.

Now, the park lands that we have, they're
all in a sense part of the Rock Creek Park system
administratively, but there's three sets of parks.
There's Melvin Hazen at the south, Rock Creek Park all
over the east. There is the string of parks in the north,
part of the fourth circle park system and there's
Soapstone Valley in the middle. Soapstone Valley Park

divides this neighborhood. There is no transportation.
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There are no roads north/south crossing the Socapstone
Valley divide.

When you look at the southern part, there's
only one road, Tildon, Tildon Street whose median strip
by the way is a National Park Service land also, that
crosses and reaches the other side of town. Everything
else deadends. On the northern part, the only road system
is Broad Branch Road that you saw in Mr. Clark's slides.

It wiggles, it ziggles. It's a very limited artery and
there are two streets that go into it, Davenport -- that's
Brandywine, sorry, Brandywine on the south and Davenport
up in the north.

Davenport is a former stream. The stream
is in a culvert. It opens up at the last stretch open
and close, open and close. Broad Branch rises actually
in this piece of federal park land on the edge of the
park. 1I'd like to —-- I think our next slide is of that.

You're looking at 36th Street. You're facing north at
36th Street. It looks like a forest with two cars parked
in it.

On the left is the wvalley in which Broad
Branch rises close to Connecticut Avenue before it swings
north and east and downward on its route to Rock Creek.

On the right is a steep slope and on the top of the slope

is the R-1-B zoning district, which the Office of Planning
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says is irrelevant. This R-1-B zoning district, at least
that part, is as much adjacent to a federal national park
as any of the other ones we're discussing.

These federal parks are treasures that
Congress has purchased and given to the people who live
in the District of Columbia and the people who visit the
District of Columbia. And one of our duties as public
officials connected with District of Columbia government,
either elected as Commissioner Perry and I am, or
appointed to this hybrid independent body that Congress
created that on your side of the dias is to protect these
federally established parks as well as the streams we're
talking about.

Okay, let's go to the next one. We're now
looking at the stretch between Van Ness East and Howard
University Law School, which we <can't see that
Commissioner Perry told you about and that Commissioner
Parsons asked about. This is the driveway into Van Ness
East parking lot. This is a beautiful landscape grounds.

Frankly, Madam Chair, I do not know whether that's the
R-2 zone or a little edge of the R-5-D zone, nor do I
know how to find out. But if you look at the map I gave
you, you'll see there is this strip of land with a stream
at the bottom heading northward to Soapstone Valley Park

and it's confluence with Socapstone, the Soapstone Creek.
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Now, on the right and this goes in this way,
we get into the wilderness part. That land slopes down
into the creek bed and now here you see down the creek
bed and on one side is the land of the condos of Van Ness
East and on the other the land of Howard University Law
School and here we'll see a steep slope on the Howard
side.

The creek is at the bottom. The property
line is somewhere on the slope, I'mnot sure exactly where.

Howard has a parking lot on the top. Here you see some
of the results of property management. Now, we're back
on the Van Ness east side. That's the -- a little bit
of the parking lot of Van Ness East. This is the slope
going down to the creek and if you look straight ahead,
you're looking at trees in Soapstone Valley Park.

This is all R-2 and maybe R-5-D. Here you'll
see some of the slope on the Howard University side.
We've moved to the top of the parking lot of Howard
University. We're looking down the slope toward the
creek in this R-2 creek bed. And now we've moved further
to the east at Howard University parking lot and we're
looking northward. On the right 1is the Netherlands
Embassy and a head of us is the beauty of Soapstone Valley
Park. On and on and on and beyond you can see pieces

of Rock Creek Park.
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That's another picture of the same. All
right, this is the famous 3883 Connecticut Avenue, Tildon
Street side. This part here is R-2 zone. This was an
urban woods just like that little townhouse thing I showed
you with the white oak and all the other beautiful trees.

And every one of these trees is gone. Now, over there
if you went down as we did when we took these pictures,
you'll see there's a steep slope going down into Melvin
Hazen Park. Those are trees rising from Melvin Hazen
Parkway back there. This is the apartment house that's
being built on the R-5-D, no public hearing, nobody had
a chance to say is there a way to do it better, to ask
any questions.

That's a detailed picture of the same. Okay,
now, we're in Commissioner Mitchells' territory. This
is the alley that runs east/west, north if Fessingdon
Street. This is a tree in the backyard of one of these
folks that everybody there values and these people who
live in duplexes and small houses love their trees every
bit as much as anybody who has 100 trees on his property.

It's a different kind of issue. I'll get to that in
a minute, later on, on the question of mitigation and
remedies.

But they want to see these trees protected

and they have a mutual interest of man or woman who owns
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the property where the tree stands and the people adjacent
to it. Now we're looking at tree in between the duplexes.
This is a jointly owned tree, as the definition of the
trees bill, which we are proposing you add to the overlays.
They're proud of it, they're interested in it. It's
important to them.

Now, we're going to go to the other end. We're
looking back from the other side of the street into the
alley and again, getting the impression of these huge
trees that they have that they want included in the overlay
and this is another picture of the --

CHAIRPERSON MITTEN: Mr. Bardin, vyou're

coming up on the end of your 30 minutes. Where are we?

MR. BARDIN: We're moving along very well.

(Laughter)

CHAIRPERSON MITTEN: You know, when you say
that --

MS. PERRY: Come to our ANC meetings.

CHAIRPERSON MITTEN: I can imagine.

MR. BARDIN: Okay, let's just go to the --
skip to page 5 to the special exceptions provision that
we propose.

CHAIRPERSON MITTEN: All right.

MR. BARDIN: The ad hoc committee proposed,
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the ANC proposed, the citizens association agreed to
additional <clarification in the special exception
provisions, which isn't there now at all in either of
the overlays, which would be optional for the landowner
but would say to the landowner on the one hand and to
the BZA on the other, there are a number of ways you can
approach this issue, that you can develop mitigation
conditions which could be acceptable for a particular
property. We're not saying there's any one answer but
we're giving you, in effect, a smorgasbord.

And they're quite varied. It could be tree
canopy maintenance provisions, in which you have as older
trees get old and die, other trees, young trees come up.

As trees spread out, you don't need as many trees. In
other situations, you're interested in specimen trees
and saving them. You have a combination possible. I
haven't found in the OP report any comment about these
provisions which we're recommending.

Frankly, we've put a lot of effort in that.

We talked to critics of the overlay and the agnostics
of the overlay and professional experts in trying to come
up with something which was a little better and a little
clearer and get better guidance. And I'm not allowed
to ask the Office of Planning why they haven't responded

or reacted but if there's something wrong with having
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this kind of provision in a zoning overlay, I'd like you
to find out from them at some appropriate time why it's
wrong and if we know what it is, we'll write you an answer
in our -- later on.
Finally, in conclusion, let me summarize what
I believe are the additional recommendations for
amendments to the overlay that have been presented and
they are remarkably few. You have people who are crying
about process and I've got to understand, real property
is very important to homeowners. We all know that. And
when you have accusations and charges that this is going
to destroy your property value, people get excited, people
worry about it, no matter how ill-founded and I think
it's important to think about it and try to calm it down.
But the only amendments I'm aware of, the
final OP report on page 4 provides an alternative which
would include the R-1-B in the overlay with a minimum
lot size of 5,000 square feet and eight-foot side yards.
It's not their preferred position but it's their
alternative and it's obviously one that vyou should
consider very carefully.
Second, I've summarized Commissioner
Mitchell's proposal, analogous proposal for the R-2
overlay and finally, the OP report at page 10 says with

regard to the front yard setback provisions, there will
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be some blocks where there are no houses to compare and
then we should try to ask developers to do the impossible.
We should just disregard that. Thank you very much for
your time. We're available for any questions you may
have.

CHAIRPERSON MITTEN: Thank you, Mr. Bardin.
Any questions for the folks from ANC 3-F from the
Commission, any questions?

COMMISSIONER HOOD: Madam Chair, I just have
a brief question for Mr. Bardin and I forgot which slide
was up at the time, but you mentioned how both neighbors
-- for example, if a tree is in my yard and the person
next door who has a tree growing all over in their yard
and is not on their property, you mentioned how they both
work together united in preserving the tree.

My experience 1in the past has been that's
always been a problem. Is there something different up

in this area?

(Laughter)
MR. BARDIN: Well, I didn't say 1it's
universal. This 1is a -- this 1s one Dblock with

semi-detached houses and perhaps there's more commonality
of popular feeling. They have some huge trees which are
jointly owned between the two houses and they are quite

beautiful and obviously, they take tending and by the
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way, this is true all over Forest Hills. People are
spending a lot of money, people who are on both sides
of this issue who love trees and are trying to take care
of trees and trying to do something to preserve trees,
but I'm sorry, Commissioner Mitchell isn't here, but
that's as much as I can tell you.

COMMISSIONER HOOD: I wasn't asking that
question to be sarcastic.

MR. BARDIN: No, no.

COMMISSIONER HOOD: I was just wondering.
I was just trying to be informed because again, as I said,
I've never heard that before, so I was Jjust wondering.

Okay.

MR. BARDIN: Well, the reaction in that
block, the reaction was quite upset that the Office of
Planning was asking to eliminate their block and their
homes and their properties from the overlay. Mr. Gresham
didn't tell you this, but he's a constituent of mine and
his lot 1s subdividable into three lots under the old
zoning and wouldn't be any more and his wife, who is one
of my predecessors, is an ANC commissioner, Sally Gresham,
has written to you on behalf of the family asking you
to expand the overlay at the appropriate time to include
their property.

You will recall that when you set this down
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for hearing, you had other people who had asked at the
community meeting, the Netherlands Embassy meeting that
the Forest Hill Citizens Association hosted, to expand
to include their lot, their square and you did include
2040. It wasn't -- and let me tell you quite candidly,
why weren't there squares, well, they seemed to be
rectangular grid type squares and maybe that wasn't the
whole story. Square 2040 is really quite up and down
sloped and there's a lot of rain water. There's no storm
sewer there so the rain water goes down the streets and
ends up in Soapstone Creek and there are people who even

the flatter part of the semi's grid, want it expanded.

We have a lot of different attitudes and it's
interesting to learn how people feel about their
properties and their neighborhood and the development
of it.

COMMISSIONER HOOD: Okay, thank you.

CHAIRPERSON MITTEN: Any other questions for
the ANC? Mr. Parsons?

COMMISSTIONER PARSONS: Well, I feel moved
by Mr. Bardin's request that I turn to the Office of
Planning and talk to them about their remarks in their
report on page 11, I guess it is, which simply summarizes

at the top the special exception concept. It doesn't
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go into a comment. So are we to presume that you're okay
with that?

MS. STEINGASSER: Yes, sir, we have no
objection to that special exception provision.

COMMISSIONER PARSONS: Oh, great.

MR. BARDIN: Thank you.

COMMISSTIONER PARSONS: Thank you
Commissioner Bardin.

CHAIRPERSON MITTEN: Anyone else? All
right, thank you all for the thorough presentation and
your attempt at brevity.

Now, I have the list of witnesses in front
of me at this point and we have at least two hours worth
of testimony from the witnesses on the list. So what
I think this is an appropriate point at which to stop
and suggest a date for a continuance so that we don't
rush anyone. We understand that there's significant
opposition and we want to give everyone an opportunity
to state their -- to fully state their views and we don't
want that to be rushed.

So the date that is next available on the
Commission's calendar is Thursday, September 5th, which
would be at 6:30 in the hearing room. Come forward,
please, sir. I need you -- if you would like to speak,

you need to get on the mike. Did you have a concern about
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the continuance?

MR. MAYER: Yes, I did.

CHAIRPERSON MITTEN: Okay, could you just
sit down and identify yourself for the record and state
what your concern is?

MR. MAYER: My name 1is George Mayer.
Thursday, September 5th --

CHAIRPERSON MITTEN: Could you please state
your address for the record, as well?

MR. MAYER: 2901 Ellicott Terrace
(phonetic), Northwest.

CHAIRPERSON MITTEN: Thank you.

MR. MAYER: We're told that you might come
to a decision before September 5th.

CHAIRPERSON MITTEN: ©No, sir, we won't. If
the hearing is not concluded we will not reach a decision
before the hearing is concluded.

MR. MAYER: Are there any pending
restrictions or -- I take that back. Are there any
restrictions in place now because of this hearing that
will be continued forward? We've been told that
restrictions have been applied in zoning because of this
hearing. Is that true?

CHAIRPERSON MITTEN: Mr. Bastida, why don't

you respond to that?
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SECRETARY BASTIDA: Yeah, this is an
overlay, it's considered a map amendment so basically,
for lack of a better word, it's vested so nobody can go
to the zoning administrator and apply for a building
permit that exceeds what is presently being heard, the
parameters of what is being heard and accordingly that
would be in place until the Commission takes a final
decision on this case.

MR. MAYER: Do I understand you to say that
no one in the Forest Hills area, nobody in this overlay,
this overlay here can obtain a building permit until a
decision is reached?

SECRETARY BASTIDA: No, that's not exactly
what I said. I said a building permit can not be applied
and granted that exceeds the present parameters as
proposed of the overlay.

MR. MAYER: Okay.

SECRETARY BASTIDA: If you do not exceed
those parameters, a building permit can be issued.

MR. MAYER: Okay, that's my question.

CHAIRPERSON MITTEN: That was a good
question.

MR. MAYER: Thank you.

CHAIRPERSON MITTEN: Thank vyou. Ma'am,

name and address and your concern with the continuance.
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MS. FOREIT: Certainly. My name is Karen
Foreit. I live at 4140 Linean Avenue, Northwest and I
have a question for clarification. I do not plan to go
for a building permit but what exactly are the terms that
are in force right now? Are they the original Forest
Hills Citizens Association that was set down for this
hearing? Are they the amended terms that have been
proposed by the ad hoc committee that the Forest Hills
Citizens Association says they have accepted?

I'm confused. I don't know what we're
talking about.

CHAIRPERSON MITTEN: The rules that are in
force -- I'm sorry, Mr. Bastida. I actually know the
answer to this one.

SECRETARY BASTIDA: Good.

CHAIRPERSON MITTEN: The rules that are in
force right now, the more restrictive rules are those
that were advertised. $So what's in the hearing notice
that was advertised regardless of any proposed amendments
that various -- that the applicant or that the Office
of Planning have proposed, the thing that is binding at
the moment is the text as advertised on the squares where
it was advertised. Thank you.

All right, then if there are no further

questions -- hold on one minute. Bear with us, we're
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just reconsidering the date for a moment.

(Pause)

All right, what we'd like to do before we
adjourn 1is Jjust go through the 1list of additional
submissions that we've requested, put that on a time
schedule so that when we take testimony from opponents
and proponents at our September 5th continuance, you will
have had the benefit of the additional submissions and
you can respond to those.

So Mr. Bastida, would you like me to go

through my list first and then we can --

SECRETARY BASTIDA: Whatever 1is vyour
pleasure.

CHAIRPERSON MITTEN: All right. Okay, we
had asked -- Mr. Hannaham had asked for some additional

detail from the Forest Hills Citizens Association
regarding the information -- the antidotal information
that we were being -- that was being conveyed regarding
some of the recent subdivisions and tear-downs and tree
clearing, so if we could get some additional detail there.

We need the power point presentation from
the Office of Planning. Mr. Parsons, I'll ask Mr. Parsons
if he would like something additional in the record, but
he had asked during the Office of Planning's testimony

that there be mention made of the parks and natural
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features element, which 1s a federal element of the
comprehensive plan. It was raised by the ANC so I don't
know if you wanted something additional from the Office
of Planning on that.

COMMISSIONER PARSONS: Well, I just want to
make sure, if there's any supplemental report as we move
on, that they include I'll say disparage remarks.

CHAIRPERSON MITTEN: Okay, so if you could,
in any additional submissions that the Office of Planning
provides just also include, you know, the significant
of the parks and natural features element. Mr. Parsons
had requested that the O0Office of Planning's map
illustrating the Forest Hills tree and slope protection
overlay also show the parks abutting the area proposed
for the overlay. What I would like is if the ANC and
the Office of Planning could get together and collectively
determine what is the median lot size in the R-1-A zone,
because issues of fact we don't need to have a difference
of opinion about.

So let's get that resolved and anything else,
Mr. Bastida-?

SECRETARY BASTIDA: The only thing that we
had noticed is that there was a question from the
petitioner to show the chart showing the subdivision of

those lots to make it a little more clear how that was
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arrived, too, and I think it was based on the chart that
you presented, that the petitioners presented regarding
the number of lots that can be subdivided and the reason
why you believe that those lots can be subdivided.

But I think that what you presented, the
Commission was looking for a little more comprehensive
regarding what really are truly the potential for
subdivisions because some of the lots that were included
appeared to be already used by institutions and it's not
likely that it would be subdivided that easily. And I
think that that should extrapolate in order to make a
-—- excuse me, 1in order to make -- in order for the
Commissioners to have a better understanding. If I were
a Commissioner, I would like to see that clearly.

CHATIRPERSON MITTEN: Any additional
information that you could provide us that's underpinning
the summary calculations that you showed would be welcome
by the Commission.

MR. CLARK: And I might just ask that maybe
we could work with the Office of Planning a little bit
on that based on Ms. McCarthy's remarks on what was done
on Chambridge Road.

CHAIRPERSON MITTEN: Certainly. I think
they would be happy to work with you on that. So Mr.

Bastida, can we set a time schedule for the additional
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submissions so there will be adequate opportunity for
folks to respond?

SECRETARY BASTIDA: Well, there will be no
responses, that will be addressed in the testimony.

CHATIRPERSON MITTEN: Right, that's what I
mean.

SECRETARY BASTIDA: Okay, just for
clarification, I was thinking of July -- Monday, July
the 29th and that way individuals will have all the month
of August to do that but that presents -- might present
a problem because of vacation time, but I also was trying
to allow some of those calculations and negotiations might
take some time, so I didn't want to rush it, but I'm open
to suggestions.

CHAIRPERSON MITTEN: I think that's a good
-— I think the end of July is a good time.

SECRETARY BASTIDA: Thank vyou, Madam
Chairman.

CHAIRPERSON MITTEN: All right, so that's
July 29th?

SECRETARY BASTIDA: Monday, July 29th at
3:00 o'clock in the afternoon.

CHATRPERSON MITTEN: So you need to come
forward if you had a question and name and address.

MR. FOREIT: Yeah, my name is --
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CHAIRPERSON MITTEN: Turn on the mike, push
the button. There you go.

MR. FOREIT: Okay. My name is Jim Foreit,
4041 Linean Avenue, Northwest. I have a question about
the Planning Commission and the proponents getting
together to discuss things. Is it also possible to
include some of the proponents?

CHAIRPERSON MITTEN: Absolutely. You're
perfectly free to schedule meetings with the Office of
Planning and if you think it's appropriate to have
everyone present, that's fine. If you want to meet with
them separately, that's fine. We encourage anyone and
everyone who has concerns to meet with the Office of
Planning.

MR. FOREIT: And we would schedule that
directly with them.

CHAIRPERSON MITTEN: Yes.

MR. FOREIT: Or with the proponents.

CHAIRPERSON MITTEN: Correct.

MR. FOREIT: Thank you.

CHAIRPERSON MITTEN: Thank you. All right,
so we're looking for additional submissions on July 29th
and we will reconvene this hearing on September 5th, 2002
at 6:30 in this room. Mr. Bardin?

MR. BARDIN: I assume you want us, ANC, to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

133

submit the power points also of our slides?
CHAIRPERSON MITTEN: Yes, that's right. We

got them from the applicant, but not from you. Thank

you.
MR. BARDIN: We'll do that, too.
CHAIRPERSON MITTEN: We would love to see

that. If there are not further questions, then this

hearing is adjourned.
(Whereupon, at 9:53 p.m. the hearing in the

above-entitled matter was concluded.)
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